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This fact sheet provides information about offences and penalties provided under the Senior 
Practitioner Act 2018 (‘the Act’) from 1 July 2020. 

WHAT IS AN OFFENCE UNDER THE ACT? 

The Act i creates penalties for the inappropriate use of a restrictive practice.  Refer to Table 1. Wherever possible, 
in accordance with the Act, the Senior Practitioner will endeavour to work with providers to address issues of 
non-compliance through education, engagement and capacity building. However, we will seek criminal 
prosecution for alleged breaches under the Act, as appropriate. The maximum penalty under each of the offences 
is 50 penalty units (as defined by section 133 of the Legislation Act 2001). At May 2020, 50 penalty units equals a 
maximum fine of $8,000 for an individual and $40,500 for a corporation.  

TABLE 1: WHO MAY BE HELD LIABLE FOR OFFENCES UNDER THE ACT 

RELEVANT SECTION AND OFFENCE WHO MAY BE HELD LIABLE? 
Section 46(1) - Using a restrictive practice other than in accordance with Section 10 
of the Act 

• Section 10 provides that restrictive practices must not be used on a person 
other than (a) in accordance with a registered positive behaviour support 
plan for the person; or (b) where the provider or a relevant person believes 
on reasonable grounds that it is necessary to use it to avoid imminent harm 
to the person or others and it is the least restrictive of the person as is 
possible in the circumstances having regard to the kinds of restrictive 
practices that may be used and how long and how it is applied and, if 
practicable it is authorised by the person in charge of the provider . 

The offence under Section 46(1) 
applies to a provider and/or a 
relevant person for a provider  

Section 46(2) - Using a restrictive practice other than in accordance with Section 
10A of the Act 

• Section 10A requires providers to report to the Senior Practitioner within 5 
days any use of a restrictive practice under the circumstances mentioned in 
Section 10(b). 

The offence under Section 46(2) 
applies only to a provider 

Note: Section 46 does not apply to a relevant person for a provider if the person was acting reasonably under the instruction or 
direction of the provider or otherwise in accordance with the provider’s policy (Section 46(3)). A relevant person for a provider is 
defined as an employee, agent, contractor or other person acting under the direction or on behalf of the provider (Section 3). 

Section 47 - Failing to comply with direction from the Senior Practitioner under 
Section 39 of the Act 

The offence under Section 47 
applies only to a provider 

Note: Section 47 is a strict liability offence. This means that the prosecution does not have to prove a fault element such as intention or 
recklessness.  The provider may still have a defence of a reasonable mistake of fact. 
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HOW ARE ‘PROVIDERS’ AND ‘RELEVANT PERSONS’ DEFINED? 
Table 1 includes information about who may be held liable for each of the offences under the Act. These entities 
are defined within the Act as follows: 

A providerii means a person or other entity who provides the following to another person: education (including 
education and care); a disability service, or; care and protection of children. A person’s close family member/s iii or 
informal carer/s are not considered to be ‘a provider’ under the Act.  

A relevant person for a provideriv means ‘an employee, agent, contractor or other person acting under the 
direction or on behalf of the provider.’ 
It is important to note there may be circumstances where all partners of a provider organisation, v as well as an 
executive officer of a provider corporationvi may have criminal liability for offences committed under the Act. 

HOW WILL THE ACT BE ENFORCED? 
The Senior Practitioner will seek to ensure enforcement action is proportional to the harm that may be caused by 
the conduct. Wherever possible, the Senior Practitioner will endeavour to address issues of non-compliance 
through education, engagement and capacity building.  

Where a provider’s conduct will, or is likely to cause harm, non-criminal (civil) enforcement mechanisms may be 
used, including: 

• The Senior Practitioner may issue a direction to a provider, following an investigation, to amend or revise a 
positive behaviour support plan for a person, or to change or stop the use of a restrictive practice;vii 

• Where a provider fails to comply with a direction, the Senior Practitioner may give the provider notice of their 
intention to cancel registration of the plan. viii 

Where a provider is believed to have committed an offence, especially where the conduct is likely to cause harm, 
the Senior Practitioner will refer the matter for criminal enforcement.  

In doing so, the Senior Practitioner will endeavour to give the provider adequate opportunity to respond to any 
allegation of wrongdoing and support them to rectify any incident of non-compliance. In addition to upholding 
the principles of natural justice, this approach is intended to reflect the educative functions of the Senior 
Practitioner. 

The following steps will be taken by the Senior Practitioner in relation to a possible offence under the Act: 

1. Senior Practitioner asks any person or entity who is suspected to have committed an offence (‘the person or 
entity’) under the Act to explain the alleged conduct. 

2. The Senior Practitioner notes that the person or entity may choose to provide information to the Senior 
Practitioner in response to the allegation and that that this information may be shared with the Chief Police 
Officer, ACT Policing.  

3. Senior Practitioner will consider any information provided and may advise the person or entity as to whether 
they are satisfied that the matter has been resolved or if further enforcement action will be taken. 

4. If a resolution to the matter cannot be achieved, the Senior Practitioner will prepare a brief of evidence for 
the Chief Police Officer, ACT Policing who may then refer the matter on to the ACT Office of the Director of 
Public Prosecutions for action. 
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INFORMATION SHARING 
Part 6 of the Act empowers the Senior Practitioner to give protected information to specific oversight agencies 
and investigative entities, if satisfied on reasonable grounds that the exchange of information is necessary for the 
exercise of the Senior Practitioner’s or the other entity’s functions.  It also allows the Senior Practitioner to give 
protected information to the chief police officer if satisfied on reasonable grounds that the information is 
necessary for an investigation into the commission of an offence against territory law. 

Information sharing is intended to facilitate cooperation and referral between the Senior Practitioner and other 
oversight agencies and investigative entities by authorising the sharing of information necessary to appropriately 
accept, respond or deal with a matter.  

FURTHER INFORMATION 

Further information about the legislative framework for the reduction and elimination of restrictive practices by 
providers in the Australian Capital Territory, as well as the oversight role of the Senior Practitioner, is available 
online, at https://www.communityservices.act.gov.au/quality-complaints-and-regulation/office-of-the-senior-
practitioner. 

 
 
 
 
 
 
 
 
 

 

 

 

 

i Offences and penalties are provided at Part 8 of the Act, as well as Sections 9-11 of the Senior Practitioner 
Amendment Act 2019. Both Acts are available online, at www.legislation.act.gov.au. 

ii Section 8(1) 
iii ‘Close family member’ is defined at Section 8(2) 
iv Section 46(4) 
v Section 48 
vi Section 49 
vii Section 39 
viii Section 40 
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