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Health Records: Privacy and Access – Guidelines for 
Record Keepers 

Guidelines for Record Keepers 

The purpose of this guideline is to give health service providers the information they 
require to deal efficiently with requests for access to health records by service users 
and their representatives. 

The Health Records (Privacy and Access) Act 1997 

This legislation came into force on 1 February 1998.  The Act deals with privacy 
issues in relation to health records and gives service consumers a right of access to 
information in their health records, subject to a number of conditions. 

Informal arrangements are acceptable 

The Act lays down procedures to be followed when consumers make requests for 
access.  There is no requirement to follow the procedures laid down in the legislation 
where other arrangements allowing access to information are agreed to by health 
service provider and consumer. 

Who is the record keeper? 

The Act describes the person or organisation that has possession or control of a 
record as the “record keeper”.  In the case of many health service providers, for 
example doctors in private practice, the record keeper will be the service provider.  
The generic term “record keeper” is used in the legislation to cover the various 
situations where the record might be controlled by an organisation (eg a company or 
a hospital) or a health information manager who is not the treating practitioner.  The 
legislation also covers health information kept by other organisations, such as 
insurance companies, where the record keeper is not a health service provider. 

What records are covered by the legislation? 

Any document held by a health service provider containing personal information is 
covered.  A health service provider is defined to include any person or organisation 
providing a health service in the ACT.  A health service is defined very broadly, and 
includes a disability, palliative care or aged care service. 

Information about a person’s health contained in a document held by any person or 
organisation (i.e., whether or not a health service provider) is also covered. 
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Records may be in documentary or electronic form.  They include clinical notes, 
medical imaging materials and reports, test results and copies of records.  For 
example, a copy of a specialist’s report may be obtained from a general practitioner. 

Records may NOT be destroyed or removed from the Territory in order to evade the 
legislation. 

Personal information kept by a health service provider can be defined as either fact 
or opinion.  The legislation applied to all matters of fact in a health record, but only 
applies to expressions of opinion recorded after the Act came into force.  A record 
keeper may choose not to provide access to expressions of opinion contained in a 
record created before 1 February 1998.  Matters of fact include: history, findings on 
examination, results of investigations, diagnoses and preliminary diagnoses, 
management plans and information about action taken. 

Who is entitled to access? 

The following people are entitled to access to records. 

• the treating practitioner 
• members of the treating team 
• people who need access to a record in order to carry out specific duties 

to do with the management, funding or quality of the health service 
• the consumer (the patient or the person about whom a record has been 

created) 
• a person authorised by the consumer to have access 
• a parent 
• a guardian 
• a legal representative of a consumer who has died 

Some of these terms need further definition. 

The “treating team” includes the clinical staff directly involved in the diagnosis, care 
or treatment of a patient during a particular episode of care.  If it is not obvious from 
the circumstances the consumer must be informed about who is included in the 
treating team.  The patient’s current treating practitioner (GP) where the patient has 
named that practitioner, and the practitioner, if any, who has referred the patient 
for treatment are also considered to be members of the treating team. 

“Management, funding or quality” functions entitle people to have access to a 
record for those purposes only and to have access to the relevant parts of a record.  
This allows information managers, practice staff, quality assurance committees and 
others to have access when necessary in the course of their official duties. 

A “parent” cannot obtain access where the consumer is old enough (at the time the 
request for access is made) to consent to the treatment.  The principle endorsed by 
the Act is that the person who can consent to treatment is the person who has 
access. 
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A “guardian” must be a guardian or attorney with the power to make decisions 
about the medical treatment or health care of the legally incompetent person.  Not 
all guardians or people given power of attorney have these powers. 

A “legal representative” is the executor of a will or the administrator of an estate. 

Forms of access 

There are three forms of access described in the legislation.  The consumer may 
request access in any of these forms: 

• inspecting the record, or a print out of the record 
• receiving a copy of the record 
• viewing the record and having the contents explained 

The choice about which form of access lies with the consumer, but the legislation 
allows the record keeper to offer options to the consumer once a request has been 
made: 

• a record keeper may offer to discuss the record, even if an explanation 
has not been requested 

• a record keeper may offer to provide a summary of the record rather 
than the whole record 

The consumer may accept or reject these offers. 

Records which cannot be made available 

Some records, or parts of records, cannot be made available: 

• the record may not be in the custody of the record keeper 
• the record may not relate to the consumer 
• the production of the record may contravene some other legislation or 

an order of a court 

Exempt records 

Access should not be given to some records, or parts of records.  There are three 
reasons why a record might be “exempt”: 

1. The record keeper believes, on reasonable grounds, that the provision of 
the information in the record or part of the record would constitute a 
significant risk to the life or the physical, mental or emotional health of the 
consumer (risk to the consumer); 

2. The record keeper believes, on reasonable grounds, that the provision of 
the information in the record or part of the record would constitute a 
significant risk to the life or the physical, mental or emotional health of any 
other person (risk to another); or 
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3. The record or part of the record consists of or includes material or 
information given in confidence to the person who wrote the record 
(information given in confidence).  

Information provided in confidence by the consumer, the consumer’s guardian or a 
health service provider involved in the treatment of the patient is usually not exempt 
under the “information given in confidence” provision, except that a consumer may 
ask that information be kept confidential from others (such as a guardian or 
executor) before becoming legally incompetent or dying. 

Note:  The word “exempt” is not used in the legislation.  The Act specifies that the 
record keeper “shall not give access” in these cases. 

Responding to a request: summary of the process 

In most cases the process for seeking access to a health record is simple.  A longer 
explanation is presented below so that special cases can be considered, but the usual 
procedure is likely to be as follows; 

• The consumer or the consumer’s representative writes to a record 
keeper asking for access, specifying whether the request is to view the 
record, obtain a copy of the record or discuss the record. 

• The record keeper reviews the record and writes to the consumer to say 
where and when access can be provided.  If significant harm might 
follow from access to all or part of the record the provider writes to 
advise that this is the case. 

• The consumer pays any relevant fee and obtains access. 

Responding to a request: detail of the process 

As indicated above, the legislation allows the people involved to make other 
arrangements by agreement, but the process laid down in the legislation, which will 
be the safest approach wherever there is any issue or uncertainty, is as follows: 

A person wishing to gain access to a health record may make a written or oral 
request.  The record keeper (usually the health service provider) may ask that the 
request be in writing.  A request must be in writing if it is being made by someone 
other than the consumer (or a parent who consented to the treatment within the 
last twelve months). 

It will often be convenient to provide forms to people seeking access so that all the 
information needed is readily available.  CSD has a request form available at 
http://www.communityservices.act.gov.au/home/freedom_of_information. Please 
ensure if you are seeking access to health records, that the correct form is 
completed. The forms may be copied and provided to people who wish to make a 
request.  Providers may choose to create their own forms. 
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The request must contain: 

• the name and address of the consumer;  
• sufficient information to identify the record to which access is sought; 

and 
• it must specify the form of access sought. 

Where a person authorised by the consumer is seeking access that person must have 
a written authority, signed by the consumer. 

The record keeper is entitled to require: 

• proof of identity of the person making the request; and 
• proof that the person seeking access has the proper authority. 

The onus is on the person making the request not to obtain the record without 
proper authority.  It is an offence to obtain access by false representation.  A record 
keeper who provides access to a record in good faith not knowing the request is 
defective is not legally liable. 

Having accepted the request, the record keeper may find it necessary to review the 
record in order to determine whether the information being requested is available 
and whether any of the record should be exempt.  A record keeper who is not a 
clinician may need to seek expert advice. 

Within 14 days of accepting a request, the record keeper must either: 

• offer access; 
• where a fee is payable, give notice that access will be provided on 

payment of the fee; 
• give notice that the record cannot be produced and provide the reason;  
• give notice that the record, or part of the record, is exempt and state 

the ground of exemption. 
 

Where an offer of access is made: 

• if the person wishes to inspect the record (or a print out) the offer 
should indicate a time and place where this can occur; 

• if the person requests a copy of the record or a summary the record 
should be given to the person making the request; 

• if the person requests an explanation the offer should include 
information about a time and place when the explanation can occur.  

Where the record keeper is not clinically qualified and an explanation is requested, 
the record keeper should arrange for a suitably qualified person to provide an 
explanation. 
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Where offers are made the record is to be made available within 30 days of the 
original request. 

In cases where part of the record is exempt, access to the remainder of the record is 
to be provided in the usual way. 

A fee may be charged for a copy of a record or for a consultation during which the 
record is explained, but not for viewing the record.  Maximum fees are approved by 
determination of the Minister.   

Once a required fee is paid the record must be made available within seven days of 
payment, or within thirty days of receiving the request, whichever is later. 

The record keeper may make either of two offers to the person seeking access.  The 
offers may be made at any time and may or may not be accepted by the person 
seeking access: 

• the record keeper may offer to provide a summary of the record instead 
of a copy of the record; 

• the record keeper may offer to discuss the contents of the record where 
an explanation has not been requested 

The first of these options is intended to allow clinicians who keep up to date 
summaries to offer the summaries which may often be easier to understand and 
more helpful for their patients than an entire record.  Some hospitals may also find 
this to be more convenient than copying very large records. 

he second option is intended to encourage patients to improve communication 
between clinician and patient and to avoid situations where records might be 
misinterpreted.  Where misinterpretation might have serious consequences then it 
may be necessary to exempt a record. 

Special arrangements where information is exempted on the ground of risk to the 
consumer 

To enable access where practicable while still ensuring that patients are not put at 
risk through access to information, which may be misinterpreted, the legislation 
makes special provisions when an exemption is made on the ground that access may 
lead to a significant risk to the consumer. 

When information in a record is exempted on this ground the consumer may 
request, in writing, that the record be provided to another health service provider.  
That provider shall review the record and may discuss it with the consumer.  Once 
this has happened the risk of misinterpretation may have been resolved, in which 
case the reviewing provider can provide access to the record.  If the risk remains 
then the reviewing provider must not provide access, but the consumer will know 
that the record has been reviewed by a person of his or her own choice and may be 
better able to accept and understand the decision. 
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The person undertaking the review is to be nominated by the consumer.  The original 
record keeper may require, in writing, which the reviewer is a person registered by 
the same board, in the case of a registered provider, or a person with similar 
expertise in any other case.  Also, a medical practitioner may be nominated as the 
reviewer in any case, irrespective of the background of the person (or people) who 
prepared the record. 

Special arrangements relating to health status reports 

The legislation puts obligations on parties (for example, insurance companies) who 
obtain medico-legal reports or other reports about patients not related to the 
treatment. 

• before obtaining a report they must obtain the written consent of the 
patient about whom the report is to be written; 

• the consent must specify the name of the practitioner who is to prepare 
the report; 

• if the patient requests a copy of the report the party which obtained the 
report must provide a copy; 

• any written comments on the report made by the patient are to be 
considered and retained by the party, which obtained the report. 

Practitioners providing reports must ensure that consent has been obtained. 

The provisions relating to patient access do not apply if the report is subject to legal 
professional privilege, or if they conflict with another law or a court order. 

The legislation does not require consent in relation to de-identified research 
material. 

Reviews of decisions to exempt 

Any decision to exempt all or part of a record can be the subject of a review by the 
Health Services Commissioner at the request of the consumer.  As a general rule, the 
Commissioner will not review an exemption on the ground of risk to the consumer 
unless the special process described above has been completed.  The 
Commissioner’s decision may be the subject of an appeal to a Magistrate’s Court. 

More Information  
 
FOI Coordination Team  
Community Services Directorate  
GPO Box 158 CANBERRA ACT 2601  
 
Enquiries: Ph: (02) 6205 0244 or (02) 6207 6547  
 
Email: CSD.FOI@act.gov.au 
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