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Glossary of Acronyms
ACAT – ACT Civil and Administrative Tribunal
CMTEDD – Chief Minister, Treasury and Economic Development Directorate
CSD – Community Services Directorate
DCO – Disclosable Criminal Offences
FTE – Full Time Equivalent
IDC – Inter-Directorate Committee
NPHC – National Police History Check
RCS – Reportable Conduct Scheme
The Act - Working with Vulnerable People (Background Checking) Act 2011
The Commissioner – Commissioner for Fair Trading
The Royal Commission - Royal Commission into Institutional Responses to Child Sexual Abuse
WWCC – Working with Children Checks
WWVP - Working with Vulnerable People
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Executive Summary
Introduction
The Legislative Review of the Working with Vulnerable People (Background Checking) Act 2011 (the Legislative
Review) presents the opportunity to examine the effectiveness of the Working with Vulnerable People (Background
Checking) Act 2011 (the Act) and its administration through the Working with Vulnerable People (WWVP) Scheme
(the Scheme). The Act covers an extensive range of services and activities and sets out the legislative and operational
framework to undertake background checking as a risk assessment for people seeking to undertake regulated
activities with children and/or vulnerable people.
The Act continues to be rolled out across the ACT over its six-year implementation phase and a review of the Act is
timely, as well as being a legislative requirement, so that issues can be addressed prior to the full operation of the
Scheme.

Overview of the Working with Vulnerable People (Background Checking) Act
2011
The policy intent of the Act is to reduce the risk of harm to vulnerable people by preventing contact with people who
have a history of inappropriate behaviour or who have not been assessed for suitability. It makes provision for the
registration of all individuals who work or volunteer with vulnerable people in certain regulated activities.
The exclusion of people with a known history of certain behaviour is a fundamental part of creating safe
environments for vulnerable people. The premise of background checking is that the past behaviour of an individual
can provide an indication of the possible future behaviour of that individual. Examples or patterns of abusive or
inappropriate behaviour can sometimes be evident in information available for assessment, which includes an
individual’s criminal record.
The Act legislates for the phased transition of regulated activities over its six-year implementation period as outlined
below. Under the transition arrangements, mental health and transport services are currently entering the Scheme,
while justice facilities and Alcohol and Other Drug services are still to be brought in.
Regulated Activity
Activities or services for children

Date of application
8 November 2012 to 7 November 2013
*Act commenced 8 November 2012 with a 12 month education and introduction
phase. Each industry had 12 months to become compliant.

•
•
•
•
•
•

homelessness services
victims of crime
community services
disability services
respite care services
religious organisations
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Regulated Activity

Date of application

•
•
•

coaching and tuition
vocational and educational training
clubs, associations and movements

8 November 2014 to 7 November 2015

•
•
•
•

migrants, refugees and asylum seekers services
housing and accommodation services
prevention of crime services
emergency services personnel

8 November 2015 to 7 November 2016

•
•

mental health services
transport

8 November 2016 to 7 November 2017

•
•

justice facilities
services for addictions

8 November 2017 to 7 November 2018

Oversubscription and Financial Sustainability of the Scheme
Since the commencement of the Scheme in November 2012, there have been more than 140,000 registrations
issued by Access Canberra with approximately 95,000 current registrations. This is more than double the initial
forecast total of 42,000 registrations over the 6 year implementation.
Figure 1 illustrates the anticipated number of registrations under the Scheme and the actual number of registrations
under the Scheme.
Figure 1: WWVP Registrations
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Figure 2 below provides a comparison of the budgeted cost of the scheme and the actual realised cost of the
Scheme. The impact on the budget has been significant, and the review of the legislation provides the opportunity to
re-evaluate the efficiency of the Scheme.
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Figure 2: Budget Costs vs Actual Costs
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Analysis of the trending application and registration numbers indicate that there will be approximately 100,000
active registrations with an additional 30,000 applications, totalling an estimated 130,000 transactions per cycle,
once the six year implementation program is complete and the scheme stabilises. This presents operational
pressures for Access Canberra.
The oversubscription indicates the level of community engagement and broad acceptance of the Scheme and
reflects other jurisdictions’ experiences with the implementation of background checking schemes. Many
organisations and sectors are requiring all employees and volunteers to be registered under the Scheme, regardless
of their level of contact with vulnerable people or the role they are performing.
The quantum of registrations to the Scheme means that Access Canberra cannot deliver the Scheme within its
budget. Even with further efficiencies in processing applications the cost of processing registration applications will
result in continuing cost overruns.
In the absence of reforms Access Canberra would require additional funding of approximately $1.5 million per year
to manage ongoing demand. It is therefore recommended that the most significant reform to the Scheme, without
altering the policy intent of the scheme or increasing the risk to vulnerable people to an unacceptable level, is to
extend the registration period from the current three year period to a five year period.
Access Canberra has advised that the introduction of a five year renewal process would realise a reduction of up to
40 per cent in operational costs, as identified in Figure 3 below. This further shows that a 10 year renewal process
could realise up to a 70 per cent saving in operational costs, but this is not considered appropriate or feasible.
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Figure 3: Annual Transactions Per Annum
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Overview of Applications Registrations and Risk Assessment Outcomes for the
Scheme
Annual breakdown of registrations and renewals and outcomes of risk assessments (other than a general
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This table provides an overview of the number of applications received under the Scheme per annum and the
number of risk assessments undertaken including the outcomes for those other than a general registration.
The risk assessment process has eliminated applicants with relevant criminal histories from the Scheme by issuing
negative notices (29 over the duration of the Scheme to date) or in issuing conditional or role based registrations
(455 since the inception of the Scheme).
The vast majority of applications under the Scheme are not subject to complex risk assessments as applicants have
not identified prior criminal history during the application process or as a result of the Disclosable Court Outcome or
National Police History Check.
The second protection for vulnerable people is through Access Canberra’s ongoing compliance and monitoring
activity, from which there have been 23 registrations cancelled or surrendered during the Scheme’s operations to
date.
This would indicate the compliance and monitoring activities of Access Canberra are as effective as the point in time
risk assessment in excluding people with relevant criminal history from the Scheme.
A further 995 applications or registrations have either been withdrawn, cancelled or not completed during the risk
assessment process since the Scheme’s inception.
While this provides some indication that applicants may be self-selecting out of the application and risk assessment
process, there is no clear link to suggest these applicants are doing so because they are likely to return a negative
notice.
Proportionally, the number of risk assessments (and applications withdrawn during risk assessment process)
represents approximately 1 per cent (1502) of the total volume of registrations issued by Access Canberra (141,389).
There is a high administrative burden associated with background checking people who have applied under the
Scheme but who, because of their prior criminal history, were not granted registration.
While low in numbers, the administrative processing of these applications is disproportionate to the level of
protection afforded vulnerable people, as the outcome for people with these offences is likely to be a negative
notice.
Protections for vulnerable people could be heightened by preventing people with certain offences from applying at
all and the legislative review recommends the introduction of automatic disqualifying offences for serious criminal
history offences. This would also ease the administrative burden on Access Canberra by reducing need to undertake
complex risk assessments for people who are very likely be issued a negative notice.
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Introduction of disqualifying offences will also align with work to harmonise background checking schemes
nationally, as recommended in the Royal Commission into Institutional Responses to Child Sex Abuse (the Royal
Commission) Working with Children Checks Report 2015.

Overview of Stakeholder Consultation and Feedback
A series of stakeholder consultations were undertaken and feedback was sought to inform the legislative review,
including:
a) A survey of community members and organisations, including employees, volunteers, employers and
organisations, vulnerable people and their carers, and other interested community members;
b) Two workshops with community and ACT Government stakeholders;
c) Targeted follow-up interviews ; and
d) An additional targeted survey, distributed via peak organisations, in November and December 2016 to
enhance the initial survey findings and elicit further feedback from the business community and from
vulnerable people and their carers.
The following key themes emerged from this feedback.

Stakeholders questioned the effectiveness of the scheme and identified several limitations.
Nous Group (Nous) was commissioned to do the consultation. Despite high uptake for the scheme, many
stakeholders in the consultation were sceptical of its effectiveness in substantially reducing the risk of abuse or
neglect of vulnerable people. Stakeholders highlighted a number of limitations of the Scheme that would suggest it is
not screening out everyone it should. 1 These included:
•

The lack of continuous monitoring; and

•

The focus of the scheme on charges and convictions.

Stakeholders also identified certain anomalies created by the Scheme’s application in which treatment of risk in the
Scheme is applied inconsistently. For example, an adult official for a rugby league game between two teams of
young people needs to register but older team mates do not, even though the older team mates may also present a
risk to the younger team mates.

However, there is little appetite to repeal the Scheme.
Stakeholders expressed two main reasons for dismissing the suggestion the Scheme should not continue if there was
limited evidence of its effectiveness:

1

Stakeholder consultations to inform the legislative review of the Working With Vulnerable People Act (2011): Final report, Nous Group, 2016 p.15
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•

The Scheme provides a minimum protection that is particularly important in institutional settings in which
there is a lack of a safety culture.

•

It would be politically infeasible to repeal the Scheme due to the strong public support for it.2

This strong public support was evident in the survey, in which 68 per cent of respondents agreed the Scheme is a
valuable initiative to protect vulnerable people from neglect or abuse. 3 It was also evident in the submissions Nous
received from community members; while just one community member explicitly commented on the effectiveness
of the Scheme, none questioned its effectiveness or the need for it.

Administrative Complexity of the Scheme
Stakeholders generally supported the finding that there was an administrative burden on participating organisations
and a level of complexity in negotiating the Scheme. Feedback suggested that there was a need for improved
information and community education to ensure stakeholders were able to navigate the registration or determine
whether they were required to register. 4 All stakeholders identified operational improvements they would like to
see. Many of these have been addressed in the recommendations of this review.
While the registration process itself was perceived to be straightforward, employers and organisations expressed
concerns about the burdensome process to ensure their employees and volunteers are registered. There were also
concerns about incompatibility between the ACT and NSW schemes. National work to harmonise background
checking schemes may address these issues into the future.
Stakeholders criticised the Act’s complexity, but expressed limited appetite for simplifying the Scheme’s settings by
automatically excluding people who don’t meet the required threshold of regulated activity or regulated contact
under the Scheme’s current settings.
This feedback from the community and stakeholder consultation is somewhat inconsistent with the high numbers of
registrations and overall level of oversubscription to the Scheme. This suggests that in the face of the complexity of
the Act and Scheme, employers are making blanket decisions to require all staff and volunteers to register for the
Scheme regardless of whether they are required to under the Scheme’s current settings.
Feedback from Access Canberra suggests that the inclusion of provisions which strengthen protections for vulnerable
people by introducing disqualifying offences will also greatly reduce the administrative pressures on the Scheme.
Including a provision to exclude people from applying for the Scheme who present an unacceptable level of risk to
vulnerable people due to prior criminal history has been recommended in this review.

2

Stakeholder consultations to inform the legislative review of the Working With Vulnerable People Act (2011): Final report, Nous Group, 2016 p.15

3

Stakeholder consultations to inform the legislative review of the Working With Vulnerable People Act (2011): Final report, Nous Group, 2016 p.15

4

Stakeholder consultations to inform the legislative review of the Working With Vulnerable People Act (2011): Final report, Nous Group, 2016 p.18
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Live Monitoring and Business System to Support the Scheme
Community feedback indicated overwhelming support for implementing a business system for the Scheme that
shifts it from being a point-in-time check to a continuous monitoring system that would automatically identify and
issue alerts about changes to the suitability of registered individuals.
In particular, stakeholders identified concerns with the inefficiency (and risks) of organisations manually checking
employee and volunteer registration with Access Canberra and identified the need for an electronic mechanism to
reduce inefficiency and risk. 5
This Legislative Review has not made any recommendations in relation to this finding as it is beyond the scope of its
terms of reference. It is, however, recommended that an operational review of Access Canberra’s administration of
the Scheme be undertaken.

Key Recommendations
1. Extend the registration period from the current three year to a five year registration period
This recommendation addresses the most significant operational and administrative pressure facing the Scheme,
which arises from the volume of applications and their subsequent renewal in future years.
The current registration period is for no more than three years and risk assessments occur at a point in time as an
application is considered. This has been in line with most other jurisdictions until recently, when NSW and Victoria
have extended their registration period to five years.
Broad community adoption of the Scheme is contributing to increasing pressure on the Scheme’s administrative
costs. A number of industries are compelling all employees and/or volunteers, regardless of their level of contact
with vulnerable people or their involvement in regulated activities, to be registered under the Scheme. This is a key
contributing factor to the Scheme’s oversubscription.
Analysis of the trending application and registration numbers indicate that there will be approximately 100,000
active registrations with an additional 30,000 applications, totalling an estimated 130,000 transactions per cycle,
once the 6 year implementation program is complete and the Scheme stabilises. Should the Scheme move to a
5 year renewal, a reduction of up to 40 per cent in operational costs could be realised.
Community and stakeholder feedback in the Legislative Review identified an appetite to increase the registration
period to five years to reduce the administrative burden on individual and industry participants.
1. Improved information sharing with jurisdictions
The review has considered the findings and recommendations of the Royal Commission and its Working with
Children Checks (WWCC) Report. One of the key recommendations coming out the Royal Commission’s work is for

5

Stakeholder consultations to inform the legislative review of the Working With Vulnerable People Act (2011): Final report, Nous Group, 2016 p.18
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jurisdictions to harmonise their approach to working with children checks. This work will enable states and
territories to share and receive information in relation to background checks for children, noting the ACT’s Scheme
has a broader remit for vulnerable people.
A national working group has been formed to progress national WWCC harmonisation which is likely to take two
years to complete. Two key programs of work are necessary for harmonisation to occur. The first is establishing
consistent definitions and approaches across jurisdictions, which will require changes to ACT legislation. It is not
considered practicable to make these changes until there is national agreement.
The second is increased information sharing across jurisdictions, which is an important first step towards
harmonisation. The current legislation precludes information sharing across jurisdictions and it is recommended the
Government proceed with changes to the Act to enable the development of information sharing provisions between
jurisdictions. These changes will be pursued with a caveat that information sharing will be only enabled once a
governance protocol is developed that reflects the agreed arrangements between jurisdictions once they are
determined.
2. Administrative legislative amendments
Twenty-six recommendations for legislative amendments have been identified across the following five themes:
•

Increasing the protections for vulnerable people;

•

Strengthening information sharing capabilities within the ACT and to develop capability for crossjurisdictional information sharing;

•

Relieving administrative burden to employers and Access Canberra;

•

Strengthening compliance and monitoring; and

•

Improving risk assessment guidelines and definitions.

14

Working with Vulnerable People (Background Checking) Act
Legislative Review

Report on the Legislative Review
of the
Working with Vulnerable People
(Background Checking) Act 2011

Community Services Directorate
2017

16

Working with Vulnerable People (Background Checking) Act
Legislative Review

Background to the Legislative Review
The Working with Vulnerable People (Background Checking) Act 2011 (the Act) began on
8 November 2012. It is the primary law in the ACT which provides for background checking
as part of a risk assessment of people working with, or wanting to work with, children or
vulnerable adults in the ACT.
The aim of the Bill is to reduce the incidence of sexual, physical, emotional or financial harm
or neglect of vulnerable people in the ACT.
The Act requires people who work, volunteer or have contact with vulnerable people in the
course of certain regulated activities or services to have a background check and undergo a
risk assessment in order to be registered under the Working with Vulnerable People Scheme
(the Scheme).
A Legislative Review of the Act is required is required under Section 70, which states:
(1) The Minister must, as soon as practicable after the end of this Act’s 3rd year and 7th year of
operation—
(a)

review the operation of the Act; and

(b)

present a report of the review to the Legislative Assembly.

Terms of Reference
The legislative review has been undertaken in accordance with the following Terms of
Reference to:
• Examine the operation of the Act to assess if it is fit-for-purpose including:
o protecting vulnerable people;
o employers, employees, volunteers and the community are aware of the Scheme
and their obligations.
• Assess whether the scope of the scheme is appropriate and the regulatory burden is
proportionate for protecting vulnerable people.
• Assess whether the resources allocated to administer the Act are sufficient for the
Scheme to operate effectively.
• Examine and make recommendations as to whether amendments to the Act are
needed to improve its operation and administration.
This review will also consider and be informed by policy issues identified in related work:
• Policy issues identified as part of the implementation review of the Scheme in 2015
(at Appendix A); and
• Recommendations made by the Royal Commission into Institutional Responses to
Child Sex Abuse (the Royal Commission) Working with Children Checks Report for
17
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improvement to working with children pre-employment screening schemes at a
national, state and territory level (at Appendix B).

Governance of the Legislative Review
An Inter-Directorate Committee (IDC) comprising cross government representation from the
human services cluster and Chief Minister, Treasury and Economic Development
Directorates, was formed to provide strategic oversight of the legislative review of the Act.
The key functions of the IDC were to:
1. Provide strategic direction to ensure recommendations put forward in the Legislative
Review align with stated government priorities and other government reform
strategies and projects;
2. Consider advice from:
a) the project team on key inter-jurisdictional best practices and best practice
recommendations identified through the work of the Royal Commission, and
b) consultants used to engage key stakeholders about the operation of the Act, at
regular intervals;
3. Support whole-of-government consideration of policy issues raised by the Legislative
Review.

Review Methodology
The Legislative Review has considered issues raised in the implementation review of 2015,
an inter-jurisdictional review of other pre-employment screening models, and consultation
with stakeholders about the operation of the Act.
Nous Group (Nous) was engaged to conduct a series of stakeholder consultations in August
and September 2016 to inform the legislative review, including:
1. A survey of community members and organisations — the survey included targeted
questions on the issues raised in the discussion paper and opportunities for more
general reflections. It also provided an email address to which respondents could send
written submissions. It was available on the ACT Government’s Your Say platform for
six weeks over August-September 2016. Respondents to the survey included
employees, volunteers, employers and organisations, vulnerable people and their
carers, and other interested community members.
2. Two workshops with community and ACT Government stakeholders — in parallel
with the survey Nous conducted two face-to-face workshops to separately engage
community stakeholders (represented by peak bodies) and government stakeholders.
Feedback from community stakeholders was tested in the government workshop.
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3. Targeted follow-up interviews — targeted interviews with key community and ACT
Government stakeholders were further used to test ideas and feedback from
stakeholders.
Nous drew on two expert advisers, each with experience administering similar schemes in
Victoria and the ACT. These advisers contributed ideas about potential changes, as did the
IDC oversighting the Legislative Review, which were tested through the consultations.
Nous received 121 responses to the survey, with the bulk of these responses being from
employees and volunteers. 6 Relatively few responses were from vulnerable people and their
carers, employers and organisations or other community members.
The Nous Report outlining the findings of the consultations and recommendations is located
at Attachment B.
An additional targeted survey, distributed via peak organisations, was undertaken in
November and December 2016 to enhance the initial Nous survey findings and elicit further
feedback from the business community and from vulnerable people and their carers.
This additional survey replicated the format of the Nous consultation to ensure consistency
in results. There were 71 responses to the additional targeted stakeholder survey questions.

Other Contextual Issues Considered in the Review
WWVP scheme implementation review

In the 2014-15 Budget, the ACT Government announced a review of the implementation of
the Scheme in response to the significant resourcing pressures in administering the Scheme.
This review showed broad support for legislative amendment to strengthen information
sharing provisions under the Scheme. Additional policy issues raised during the
implementation review were also considered as part of the Legislative Review. These relate
to:
• the exemption of certain regulated activities and employment categories;
• clarifying the definition of regulated activity and other key terms within the Act;
• strengthening the legislative powers of the Commissioner for Fair Trading to receive
and compel information, and to reject unnecessary applications;
• introducing mandatory disqualification offences in the Act; and
• moving to a five year renewal period for general registrations (currently three years).

6

Stakeholder consultations to inform the legislative review of the Working With Vulnerable People Act (2011): Final report, Nous Group, 2016 p.10
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Royal Commission into Institutional Child Sexual Abuse (Royal Commission)

In August 2015, the Royal Commission released the Working with Children Checks Report
about state and territory working with children pre-employment screening schemes.
The Report made 36 recommendations (see Appendix B).
The recommendations target state, territory and Commonwealth governments, with one of
the key recommendations being for jurisdictions to harmonise their approach to working
with children checks (WWCC).
The Legislative Review has considered the findings and recommendations of the Royal
Commission. A nationally harmonised approach to WWCC work will enable states and
territories to share and receive information in relation to background checks for children,
noting the ACT’s Scheme has a broader remit for vulnerable people.
Recommendations
The ACT work with other jurisdictions to progress work to harmonise WWCC schemes
and respond to the Royal Commission recommendations.
Pending the outcome of this national work, further legislative change which will be
progressed as part of future legislative reviews of the Act.
ACT alignment with Royal Commission recommendations
•
•
•

Of the 36 recommendations in the WWCC Report, 17 recommendations should be
considered as part of this Legislative Review. These are summarised at Appendix B.
The ACT Scheme partially aligns with 11 recommendations (Recs 7, 11, 12, 14, 16, 17, 20, 23,
25, 29 and 31) and does not align with six recommendations (Recs 5, 6, 9, 19, 24 and 28).
The remaining 19 recommendations fall outside the scope of the Legislative Review. This is
because:
o 13 relate to another state, territory or the Commonwealth, or assume
inter-jurisdictional agreement for the recommendations to be progressed (Recs 1, 2,
3, 4, 13, 15, 22, 26, 27, 30, 34, 35 and 36); and
o The ACT scheme already aligns with six recommendations. These recommendations
relate to key concepts of the Scheme and the regulatory powers of scheme
administrators (Recs 8, 10, 18, 21, 32 and 33).

A national working group has been formed to progress national WWCC harmonisation, and
this work is likely to take two years to complete. Two key programs of work are necessary
for harmonisation to occur. The first is establishing consistent definitions and approaches
across jurisdictions, which will require changes to ACT legislation.
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Recommendations
Increased information sharing across jurisdictions is an important first step towards
harmonisation. The current legislation precludes information sharing across jurisdictions
and it is recommended the ACT Government proceed with changes to the Act which
enable the development of information sharing provisions between jurisdictions.
It is also recommended that these amendments are made with a caveat that information
sharing with other jurisdictions will only be enabled once a governance protocol is
developed which reflects the agreed arrangements between jurisdictions once they are
determined.
Reportable Conduct Scheme

A Reportable Conduct Scheme for the ACT, based on the NSW Ombudsman Reportable
Conduct Scheme, came into effect on 1 July 2017.
The Reportable Conduct Scheme is intended to provide independent oversight of the
handling of child abuse and neglect allegations against employees of prescribed government
and non-government agencies.
The Reportable Conduct Scheme forms part of the suite of mechanisms the ACT has in place
to protect vulnerable people and children.
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Overview of the Working with Vulnerable People (Background
Checking) Act 2011
The Act gives effect to the Scheme, which became operational in 2012. The Act also allows
for the phased roll-out of the Scheme, such that by November 2018 all relevant people must
have a valid WWVP registration.
The policy intent of the Act is to reduce the risk of harm to vulnerable people by preventing
contact with people who have a history of inappropriate behaviour or who have not been
assessed for suitability. It makes provision for the registration of all individuals who work or
volunteer with vulnerable people in certain regulated activities.
Children and adults who are disadvantaged and accessing these regulated activities are
considered vulnerable people under the Act. Registration requires a system of background
checking to inform a risk assessment of individuals applying for registration under the
Scheme. People who are not registered or who are deemed to present an unacceptable risk
of harm are prohibited from working with vulnerable people in the ACT.
The exclusion of people with a known history of certain behaviour is a fundamental part of
creating safe environments for vulnerable people. The premise of background checking is
that the past behaviour of an individual can provide an indication of the possible future
behaviour of that individual. Examples or patterns of abusive or inappropriate behaviour
can sometimes be evident in information available for assessment, which includes an
individual’s criminal record.
There are three different types of WWVP registration that reflect the different roles that a
person may have in working or volunteering with vulnerable people.
General registration is awarded to a person who, following a risk assessment, is considered
to pose no risk or an acceptable risk of harm to a vulnerable person. General registration
allows the recipient to move between all regulated activities and employers for up to three
(3) years.
Conditional registration allows a registered person to undertake activities, with conditions
imposed which limit the risks to a vulnerable person, in the course of their working or
activity with vulnerable people.
Conditional registration includes ‘role-based’ registration. ‘Role-based’ registration provides
registration to a person subject to the conditions that the person may engage only in stated
regulated activities for a stated employer.
The Act provides for centralised background checking and risk assessment for people
undertaking regulated activity. This background checking includes a person’s criminal
history, non-conviction information, relevant offences and other information.
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Administration of the Scheme is undertaken by Access Canberra. The Commissioner for Fair
Trading is the Commissioner responsible for administering the Act.
Under the Scheme, vulnerable people can be assured that all persons delivering services
have been subject to a minimum level of checking. Under the centralised checking system,
risk assessments and decision making processes are more consistent and open to internal
appeal and as a reviewable decision by the ACT Civil and Administrative Tribunal (ACAT).
The Act legislates for the phased transition of regulated activities over its six year
implementation period as outlined below. Under the transition arrangements, mental
health and transport services are currently entering the Scheme, while justice facilities and
Alcohol and Other Drug services are still to be brought into the Scheme.
Regulated Activity

Date of application
8 November 2012 to 7 November 2013
*Act commenced 8 November 2012 with a 12 month education and

Activities or services for children

introduction phase. Each industry had 12 months to become
compliant.

•
•
•
•
•
•

homelessness services
victims of crime
community services
disability services
respite care services
religious organisations

8 November 2013 to 7 November 2014

• coaching and tuition
• vocational and educational training
• clubs, associations and movements

8 November 2014 to 7 November 2015

• migrants, refugees and asylum seekers
services
• housing and accommodation services
• prevention of crime services
• emergency services personnel

8 November 2015 to 7 November 2016

• mental health services
• transport

8 November 2016 to 7 November 2017

• justice facilities
• services for addictions

8 November 2017 to 7 November 2018

A key aspect of the Scheme is its portability. Most registered people are able to move
between employers or organisations within the ACT for up to three years without the need
to be rechecked. This is of benefit to both registered persons and the employers or
organisations with which they are engaged and reduces duplication of the checking effort
across the ACT community.
The ACT Government considers that the creation of the background checking system with
appropriate safeguards for people who work with, or who want to work or volunteer with
vulnerable people is consistent with section 28 of the Human Rights Act 2004.
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Operational Overview of the Working with Vulnerable People Scheme
Since the commencement of the Scheme in November 2012, there have been more than
140,000 registrations issued by Access Canberra with approximately 95,000 current
registrations.7 This is more than double the initial forecast total of 42,000 registrations over
the 6-year implementation.
Figure 1 illustrates the anticipated and actual number of registrations under the Scheme.
Figure 1: WWVP Registrations
120000

WWVP Registrations
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Total Current Registrations
Policy anticipated

0

Registration under the Scheme is granted a result of a risk assessment process. The risk
assessment process analyses any application returning a Disclosable Court Outcome (DCO)
on their National Police History Check (NPHC) or a self-disclosed investigation by Care and
Protection agencies or other relevant information.
The initial risk assessment outcomes are determined by applying the Working with
Vulnerable People (Background Checking) Risk Assessment Guidelines 2012 and are:
•

3 year general registration

Person poses low level of risk of harm to a vulnerable person;
•

7

12 month general registration

As at April 2017.
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Person poses low/moderate risk of harm and will be re-assessed within 12 months;
•

Conditional registration

Person poses a moderate/high level of risk that can be mitigated through a condition;
•

Role-based registration

Person poses a high level of risk, however risk can be mitigated through in an employer
supported role only; or
•

Negative Notice

Person poses an unacceptable level of risk and is excluded from all regulated activities
and services for a period of 3 years.
Once a person holds one of the above registrations or notices, an additional risk assessment
is conducted if new relevant information comes to the attention of the Commissioner
through either self-disclosure or compliance activities.
An additional risk assessment may result in the registered person maintaining their current
registration status, having conditions imposed or the cancellation of the registration.
Figure 2 below illustrates the outcomes of WWVP risk assessments since the inception of
the Scheme. It should be noted that the vast majority of applications under the Scheme are
not subject to complex risk assessments as applicants have not identified prior criminal
history during the application process or as a result of the Disclosable Court Outcome or
National Police History Check.
Figure 2: Outcomes of Risk Assessments
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Table 1 below provides a more detailed analysis of the risk assessment outcomes of the Scheme.
Table 1: Breakdown of Risk Assessment Outcomes
Year 1

Year 2

Year 3

Year 4

Year 5

2012-13

2013-14

2014-15

2015-16

2016-17

Totals

6

31

24

23

29

113

19

124

82

88

29

342

8

15

2

4

0

29

n/a*

n/a*

n/a*

0

0

0

Cancelled Registrations

0

3

4

8

2

17

Surrendered Registrations
Expired under RA without
renewing

0

0

2

3

1

6

n/a

n/a

n/a

9

1

10

18

205

246

312

153

934

3

11

11

16

10

51

12 Month General
Conditional Registration
Negative Notice
Negative Notice on Renewal

Cancelled Applications
Withdrawn Applications

*Figures not available as no renewals were processed during implementation of the Scheme.

The current renewal process is a “point-in-time” assessment of risk for applicants of the
Scheme, undertaken through a National Police History Check upon application that is
re-checked every three years upon renewal.
This risk assessment process has proven effective in either eliminating applicants with
relevant criminal histories from the Scheme by issuing negative notices (29 over the
duration of the Scheme to date) or in issuing conditional or role based registrations (455
since the inception of the Scheme).
There have been 23 registrations cancelled or surrendered during the Scheme’s operations
to date. It is significant that this figure is almost the same as the number of people for
whom a negative notice has been issued on registration.
A further 995 applications have been either been withdrawn by the applicant, cancelled by
the applicant or expired during the risk assessment process since the Scheme’s inception.
While this provides some indication that applicants may be self-selecting out of the
application and risk assessment process, there is no clear link to suggest these applicants
are doing so because they are likely to return a negative notice.
The number of registrations cancelled or surrendered would indicate the compliance and
monitoring activities of Access Canberra are as effective as the point in time risk assessment
in excluding people with relevant criminal history from the Scheme. Evidence from Access
Canberra indicates that most new relevant offences committed within the current three
year registration period are either:
•

self-disclosed to Access Canberra for additional risk assessment by the applicant or
their legal counsel;

•

identified through pro-active compliance activities monitoring media reports; or

•

disclosed by a concerned third party (such as an employer, colleague or family).
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In the 18 months since renewals commenced, the risk assessment team has not issued a
negative notice for a new relevant offence or a new care and protection investigation.
All negative notices issued upon renewal have occurred when the registered person has
already been subject to an additional risk assessment during their registration period and
the assessment has extended past the expiry period.
Recent information sharing amendments to the Act (sections 63A and 63B) have
strengthened the ability for the Commissioner to receive and provide information as part of
the ongoing protections of vulnerable people in the ACT. The current legislation also enables
the Commissioner to monitor registrations throughout their registered period.
The major mitigating strategy against risk to vulnerable people in the Scheme occurs by
imposing conditions or issuing a negative notice to people identified as posing an
unacceptable level of risk to the Scheme.
Recommendations
Protections for vulnerable people could be heightened by preventing people with
certain offences from applying at all. This would also ease the administrative burden on
Access Canberra by reducing the costs associated with undertaking very complex risk
assessments unnecessarily.

Stakeholder Consultation and Feedback
Stakeholders were sceptical of the effectiveness of the Scheme and
identified several limitations.
Despite high uptake for the Scheme, many stakeholders in the Nous consultation were
sceptical of its effectiveness in substantially reducing the risk of abuse or neglect of
vulnerable people. Stakeholders highlighted a number of limitations of the Scheme that
would suggest it is not screening out everyone it should. 8 These included:
• The lack of continuous monitoring—Both survey respondents and participants in the
Nous workshop with community stakeholders expressed concern that people who had
successfully applied for registration could commit offences that would not come to
light until it came time to renew their card after three years. Although registered
individuals have an obligation to report changes in their status to Access Canberra,
compliance monitoring is minimal and it was reported that Access Canberra does not
have a system that can automatically monitor police and court records.
• The focus of the Scheme on charges and convictions—Workshop participants
highlighted that charges and convictions pick up only a small proportion of instances
in which individuals harm vulnerable people and may not account for non-criminal
matters that are still serious.

8

Stakeholder consultations to inform the legislative review of the Working With Vulnerable People Act (2011): Final report, Nous Group, 2016 p.15
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• Participants in the Nous workshop with ACT Government stakeholders suggested the
rate of recidivism for relevant offences is relatively low and a high proportion of
people who commit offences against vulnerable people are first time offenders.
Stakeholders also identified certain anomalies created by the Scheme’s application in which
treatment of risk in the Scheme is applied inconsistently. For example, an adult official for a
rugby league game between two teams of young people needs to register but older team
mates do not, even though the older team mates may also present a risk to the younger
team mates.

However, there is little appetite to repeal the Scheme.
Stakeholders expressed two main reasons for dismissing the suggestion the Scheme should
not continue if there was limited evidence of its effectiveness:
• The Scheme provides a minimum protection that is particularly important in
institutional settings in which there is a lack of a safety culture.
• It would be politically infeasible to repeal the Scheme due to the strong public support
for it. 9
This strong public support was evident in the survey, in which 68 per cent of respondents
agreed the scheme is a valuable initiative to protect vulnerable people from neglect or
abuse.10 It was also evident in the submissions Nous received from community members,
while just one community member explicitly commented on the effectiveness of the
scheme, and none questioned the effectiveness of the Scheme or the need for it.

Administrative Complexity of the Scheme
Stakeholders generally supported the finding that there was an administrative burden on
participating organisations and a level of complexity in negotiating the Scheme. Feedback
suggested that there was a need for improved information and community education to
ensure stakeholders were able to navigate the registration or determine whether they were
required to register. 11
The most significant concerns that stakeholders expressed about the efficiency of the
Scheme related to its potential duplication of other pre-employment screening. This was
potentially based on insufficient appreciation of the additional information the WWVP
check includes (e.g. spent convictions) and its more specific focus (i.e. on whether
individuals pose a risk of harm to vulnerable people). Consistent with this, concerns about

9

Stakeholder consultations to inform the legislative review of the Working With Vulnerable People Act (2011): Final report, Nous Group, 2016 p.15

10

Stakeholder consultations to inform the legislative review of the Working With Vulnerable People Act (2011): Final report, Nous Group, 2016
p.15

11
Stakeholder consultations to inform the legislative review of the Working With Vulnerable People Act (2011): Final report, Nous Group, 2016
p.10
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potential duplication were more prevalent among survey respondents and participants in
Nous’ workshop and interviews with community stakeholders. 12
While the registration process itself was perceived to be straightforward, employers and
organisations expressed concerns about the burdensome process to ensure their employees
and volunteers are registered. There were also concerns about incompatibility between the
ACT and NSW schemes.
During consultations for this review stakeholders expressed some appetite for changes to be
made to the Act and/or the Scheme’s operation. Many stakeholders would like to see a
substantial rethink of how the ACT approaches background checking for individuals working
with vulnerable people, and all stakeholders identified operational improvements they
would like to see. Many of these have been addressed in the recommendations of this
review.
Stakeholders criticised the Act’s complexity, but expressed limited appetite for simplifying
the Scheme’s settings by automatically including or excluding cohorts. This feedback from
the community and stakeholder consultation is somewhat inconsistent with the high
numbers of registrations and overall level of oversubscription to the Scheme, which
indicates that in the face of the complexity of the Act, the community requires people to
register for the Scheme regardless of whether they are required to under current settings.
Feedback from Access Canberra, however, suggests that the inclusion of provisions which
strengthen protections for vulnerable people by introducing disqualifying offences will also
greatly reduce the administrative pressures on the Scheme. Such a provision would exclude
people from applying for the Scheme who present an unacceptable level of risk to
vulnerable people due to prior criminal history.
Access Canberra has indicated there is a high administrative burden associated in
background checking people who have applied under the Scheme but who, because of their
prior criminal history, were not granted registration.
While low in numbers, the effort required in processing these applications is
disproportionate to the level of protection afforded vulnerable people, as the outcome for
people with these offences is almost certain to be a negative notice.
Live Monitoring and Business System to Support the Scheme
Community feedback indicated overwhelming support for implementing a business system
for the Scheme that shifts it from being a point-in-time check to a continuous monitoring
system that would automatically identify and issue alerts about changes to the suitability of
registered individuals.

12
Stakeholder consultations to inform the legislative review of the Working With Vulnerable People Act (2011): Final report, Nous Group, 2016
p.18
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In particular, stakeholders identified concerns with the inefficiency (and risks) of
organisations manually checking employee and volunteer registration with Access Canberra
and identified the need for an electronic mechanism to reduce inefficiency and risks. 13
Participants in the Nous workshop with ACT Government stakeholders viewed Access
Canberra as administering the Scheme efficiently. This is supported by the growth in the
number of applications for registration relative to growth in costs.
This is also consistent with Nous’ discussions with participants in the workshop and
interviews with ACT Government stakeholders about potential efficiency improvements.
The only major opportunities suggested related to investments in IT infrastructure and/or
business systems underpinning the Scheme (e.g. online and electronic forms and processes).
However, even these would likely manifest less in cost savings for Access Canberra, and
rather in reduced investment of time and resources for employers and organisations
(including government agencies) in complying with the Scheme.
Recommendations
The introduction of disqualifying offences would create administrative efficiencies in the
administration of the Scheme through a reduction in risk assessments.
The ACT Government should work with the Australian Federal Police to enhance ‘live
monitoring’ of the WWVP Scheme.
Uptake for the Scheme has been high, largely due to the blanket approaches to
compliance that organisations have adopted.
Uptake for the Scheme has been high, with registrations double the projected number. The
Nous workshops and interviews highlighted that the major driver of the higher than
expected number of individuals applying for registration has been blanket approaches
organisations have adopted that require all employees and volunteers to register. In
practice, it was reported organisations have also tended to require registration regardless of
whether their sector is yet subject to the Act, which has undermined the intended phased
implementation.
This blanket approach was evident in Nous’ survey of community members and
organisations. For example, five of the six employers and organisations who responded to
Nous’ survey reported all of their employees and volunteers are required to register. Given
the relatively small number of employers and organisations who responded to Nous’ survey,
this result may not be representative of the approach of all employers and organisations in
the ACT. However, further evidence of this blanket approach was evident in the 95 per cent

13

Stakeholder consultations to inform the legislative review of the Working With Vulnerable People Act (2011): Final report, Nous Group, 2016
p.18
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(55) of employees and 88 per cent (58) of volunteers who reported the organisation for
which they worked or volunteered required them to be registered.14
Nous’ workshops highlighted a number of reasons behind organisations adopting blanket
approaches. The most significant reason is the complexity of the scheme and a resulting
reluctance of organisations to make use of exemptions.15
• Peak bodies for activities reliant on large numbers of volunteers, such as sporting
organisations and education stakeholders, find it difficult to communicate the
complexity of the Scheme to their volunteers.
• Organisations find it too administratively burdensome to keep records to enable
volunteers to use exemptions (e.g. schools cannot easily track which volunteers
cumulatively work fewer than three days in four weeks or seven days in 12 months).
• The broad provisions of the Act mean that Access Canberra is generally unable to
provide definitive advice that registration is unnecessary. By contrast, the equivalent
NSW legislation excludes individuals who do not have direct contact with children,
especially in an unsupervised environment, which allows the NSW regulator to specify
that the coach of a sporting team but not the referee would need to be checked.

Analysis against Terms of Reference
Examine the operation of the Act to assess if it is fit for purpose including:
Assess whether the scope of the scheme is appropriate and the regulatory burden is proportionate
for protecting vulnerable people.

The Scheme is a key aspect in a suite of mechanisms in the ACT to protect vulnerable
children and adults. It is fit for purpose by providing a background checking process that
identifies past criminal history as a key risk indicator for criminal reoffending.
Strong public support was evident in the stakeholder feedback survey undertaken by Nous,
in which 68 per cent of respondents agreed the Scheme is a valuable initiative to protect
vulnerable people from neglect or abuse.16
Overall satisfaction with the role and function of the Scheme was evident in the submissions
received during consultation.17 A single community member explicitly commented on the
effectiveness of the Scheme, and no respondent questioned the effectiveness of the scheme
or the need for it.
There is an administrative burden on participating organisations and a level of complexity in
negotiating the Scheme. This finding reflects stakeholder feedback that suggests available
14

Stakeholder consultations to inform the legislative review of the Working With Vulnerable People Act (2011): Final report, Nous Group, p13.

15

Ibid.

16

Ibid.

17

Ibid.
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information on the Scheme is unclear or that information was not easily available to support
people to negotiate registration or determine whether they were required to register.
In many ways the Scheme’s success can be seen as its failing when considering whether it is
fit for purpose.
Over-subscription is evidence of the community’s acceptance and broad support for the
Scheme. It has been widely adopted as a minimum safety standard by industries in which
staff or volunteers have contact with vulnerable people.
Broad community adoption of the Scheme is contributing to increasing pressure on the
Scheme’s administrative costs. A number of industries are compelling all employees and/or
volunteers, regardless of their level of contact with vulnerable people or their involvement
in regulated activities, to be registered under the Scheme. This is a key contributing factor
to the Scheme’s oversubscription.
The Scheme currently cannot deny an applicant registration on the grounds that the activity
or work that they undertake is not a registered activity or does not meet the threshold at
which they require to be registered (for example, a volunteer who has only one contact
hour with a volunteer organisation such as the RSPCA).
Rectifying this issue to enable Access Canberra to limit and more closely monitor the
Scheme to reduce unnecessary registrations would work against the portability of
the Scheme. It would also represent a significant shift in the approach of the Scheme, which
currently assumes all applicants will be found suitable and granted registration unless
information is found through background checking to support their exclusion from the
Scheme. Further consultation with the community may be required to progress such a
change.
The stakeholder and community input into the review identified some community appetite
to extend the registration period from three to five years, although this was only considered
an option with the implementation of a ‘live monitoring’ system, rather than a point in time
registration. The ACT is the only jurisdiction that does not currently support its background
checking scheme with the ‘real-time’ information on offences from police and the court
system.
Live-monitoring in the ACT is unlikely to occur in the medium term. ACT Policing is not
compelled to act under ACT legislation and despite approaches to improve information
sharing, progress has been slow. Live monitoring would likely have a resourcing impact on
ACT Policing and the ACT Court system.
Jurisdictions with have real-time monitoring have agreements in place with state or territory
police to provide information. Some jurisdictions have an IT system that further enables
effective information sharing. The ACT does not have an IT administrative system that will
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enhance information sharing abilities and any improvements to enable live monitoring
would require manual processing and have resource implications for participating agencies.
Recommendations
Amend the Scheme so that Access Canberra may restrict who may apply for a
registration based on the regulated activity or level of contact that the applicant is
undertaking.
Extend the registration period from the current three year period to a five year period.
The ACT Government should work with ACT Policing to enhance live monitoring of the
Scheme.
Assess whether the resources allocated to administer the Act are sufficient for the Scheme
to operate effectively.
Figure 3 below provides a comparison of the budgeted cost of the scheme and the actual
cost of the Scheme. The budgetary impact has been significant and the Legislative Review
provides the opportunity to re-evaluate the efficiency of the Scheme.
Figure 3: Budget Costs vs Actual Costs

Working with Vulnerable People - Comparison of
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Trend analysis of the application and registration numbers indicate that there will be
approximately 100,000 active registrations with an additional 30,000 applications, totalling
an estimated 130,000 transactions per cycle, once the six-year implementation program is
complete and the Scheme stabilises.
There is an appetite for changes to the Act and Scheme, but few changes raised by or tested
with stakeholders would reduce the complexity and implementation costs of the Act in its
current form.
Through the consultations, however, a number of proposals came to light about changes
that would likely improve the effectiveness and efficiency of the Scheme. Changes likely to
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make the greatest difference would require additional investment in the business systems
underpinning the Scheme and/or a redesign of the regulatory approach to background
checking for individuals working with vulnerable people.
The legislative review process has shown that while there is community interest in refining
the legislation, there is no appetite to dilute the Scheme or reduce the number of people
required to be registered. This presents challenges for the operational pressures facing
Access Canberra as the Scheme has been operating at more than double the original and
budgeted forecast of registrations.
The oversubscription indicates the level of community engagement and broad acceptance
of the Scheme. This reflects other jurisdictions’ experiences with the implementation of
their background checking schemes. Many organisations and sectors require all employees
and volunteers to register under the Scheme, regardless of their level of contact with
vulnerable people or the role they perform.
The quantum of registrations to the Scheme means that Access Canberra cannot deliver the
Scheme within its budget. Even with further efficiencies in processing registration
applications, the cost of processing applications will result in continuing cost overruns.
In the absence of reforms Access Canberra requires additional funding of approximately
$1.5m per year in line with ongoing demand. It is therefore recommended that the most
significant reform to the Scheme, without altering the policy intent of the scheme or
increasing the risk to vulnerable people to an unacceptable level, is to extend the
registration period from the current three year period to a five year period.
Access Canberra has advised that the introduction of a five year renewal process would
reduce operational costs by 40 per cent, as identified in Figure 4 below. This table further
shows that a 10 year renewal process could realise a saving of up to a 70 per cent in
operational costs.
Figure 4: Annual Transactions Per Annum

WWVP - Comparison of annual transactions per annum
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The recommended extension of the registration period to five years aims to increase the
sustainability of the Scheme. However, the efficiencies would not be realised until three
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years after implementation, as previously issued registrations would continue to expire after
three years.
It is recommended that this implementation period be utilised to undertake an operational
and sustainability review of Access Canberra’s administration of the Scheme to identify
further opportunities to improve the financial capacity for its ongoing administration.
Recommendations
Extension of the registration period from the current three year period to a five year
period to reduce administrative burden on Access Canberra’s administration of the
Scheme.
Government agree to an operational and sustainability review of Access Canberra’s
administration of the Scheme to identify further opportunities to improve the financial
capacity for ongoing administration of the Scheme.
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Case Profile of extreme WWVP Risk Assessment Matters
Case Study 1 – Conviction of child sex offences
Application date: 09/09/2015
Application decision: 04/07/2016
Total working days: 214 days

The applicant’s National Police History Check (NPHC) returned convictions of seven counts
of ‘Act of indecency/under 10 years’ and one count of ‘Attempt sexual intercourse/under 10
years’ recorded on 5 November 2014 that resulted in a sentence of three years and nine
months imprisonment commencing on 13 August 2013 and ending 12 May 2017, with a
non-parole period of 18 months.
In accordance with the Working with Vulnerable People (Background Checking) Risk
Assessment Guidelines 2012 (No 1) (the Guidelines) the offences fall into the category of
‘sexual offences against a child’ that is associated with a ‘Critical’ risk of harm to vulnerable
people. This level of risk indicates that a negative notice should be issued unless the
Commissioner for Fair Trading is satisfied otherwise.
As the offences were committed against a child (six years of age), the offences are required
to be treated as aggravated offences. On the National Offence Index Severity Scale (2009),
the offences in the category of ‘aggravated sexual assault’ hold a severity score of 7 which
indicates extremely serious offences. In addition, as stated by the sentencing judge, the
objective seriousness of the offences called for the imposition of terms of imprisonment.
Process of assessing the application
The application was received by Access Canberra on 9 September 2015. It was lodged for
the purpose of volunteering and the applicant was not required to pay the lodgement fee.
As the application was incomplete the applicant was requested on 10 September 2015 to
submit the missing information.
The information was not provided within the 14-day time frame; therefore, a Cancellation of
Application was issued on 25 September 2015 and the application was withdrawn from the
Access Canberra’s system.
On 20 October 2015 the outstanding information was supplied and Access Canberra agreed
to re-activate the application.
The applicant’s data was entered and submitted for a police check on 22 October 2015. The
NPHC was received on 30 October 2015.
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As a result of Disclosable Court Outcomes being identified in the NPHC, the application was
referred to the Access Canberra risk assessment team to undertake a full risk assessment.
A Senior Risk Assessment Officer (Administrative Service Officer 6) commenced the risk
assessment on 6 November 2015 and in accordance with Guidelines undertook the
following processes:
•

Obtained the applicant’s written consent for Access Canberra to liaise with the ACT
Corrective Services in relation to his application.

•

Obtained the Statement of Facts from the AFP relating to prior criminal matters.

•

Obtained the extract of the Supreme Court’s proceedings relating to prior criminal
matters.

•

Exchanged correspondence between Access Canberra and the ACT Corrective Services
regarding further information about the applicant’s intended regulated activity and
status of the application.

•

Analysed and assessed all relevant information and completed a Risk Assessment
Recommendation Report.

The Risk Assessment Recommendation Report was finalised on 7 June 2016 and reviewed
and endorsed by the Delegate of the Commissioner (Senior Officer Grade B) on 14 June
2016.
•

The Act currently provides that a written notification of the Commissioner’s intent to
issue a negative notice be provided to an applicant, followed by a 20 day period in which
the applicant can seek a reconsideration of that decision under section 38 of the Act.

•

The applicant was issued with a Proposed Negative Notice on 15 June 2016.

Outcome of the application
On 4 July 2016 (214 business days after the application was lodged) the final decision was
endorsed by the Delegate and Access Canberra issued a Negative Notice to the applicant.
Implications of this case study
This case study identifies the significant administrative burden on organisations, including
Access Canberra, ACT Policing and the court system, required to provide information for risk
assessments of applicants with serious criminal history offences that are almost certain to
result in their exclusion from the Scheme.
The recommendation to introduce disqualifying offences seeks to address administrative
pressures and strengthen protections for vulnerable people by introducing disqualifying
offences. It seeks to exclude people from applying for the Scheme who present an
unacceptable level of risk to vulnerable people due to prior criminal history, and as
identified above, reduce the comprehensive and administratively burdensome process
37

Working with Vulnerable People (Background Checking) Act
Legislative Review

required to complete risk assessment for people who, because of their prior criminal
history, will never be granted registration.
While low in numbers, the administrative processing of these applications is
disproportionate to the level of protection afforded vulnerable people, as the outcome for
people with these offences will be the issue of a negative notice.
The introduction of disqualifying offences consistent with those of other jurisdictional
schemes will also establish a clear deterrent to perpetrators seeking to move into the ACT.
The ACT will leverage national work on the harmonisation of WWCC schemes to establish
consistent definitions of disqualifying offences.
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Recommendations
Extend the Registration Period from the current three year to five year registration period
This recommendation (recommendation 16 in the table below) addresses the most
significant operational and administrative pressure facing the Scheme, which arises from the
volume of applications and their subsequent renewal in future years.
The current registration period is for no more than three years and risk assessments occur
at a point in time as an application is considered. This has been in line with most other
jurisdictions until recently where NSW and Victoria have extended their registration period
to five years.
Broad community adoption of the Scheme is contributing to increasing administrative costs.
Several industries compel all employees and/or volunteers, regardless of their level of
contact with vulnerable people or their involvement in regulated activities, to be registered
under the Scheme. This is a key contributing factor to the Scheme’s oversubscription.
Trend analysis of the application and registration numbers indicate that there will be
approximately 100,000 active registrations with an additional 30,000 applications, totalling
an estimated 130,000 transactions per cycle, once the six-year implementation program is
complete and the Scheme stabilises. Should the Scheme move to a five year renewal
process, a reduction of up to 40 per cent in operational costs could be realised.
Community and stakeholder feedback during the Legislative Review identified an appetite to
increase the registration period to five years to reduce the administrative burden on
individual and industry participants.
There are risks associated with extending the registration period in the absence of live
monitoring improvements. This may present a greater level of risk to children or vulnerable
people. Extending the registration period to five years will therefore require additional
compliance activities and increased information sharing provisions to offset risk to
vulnerable people under the Scheme.
An increase in compliance activities undertaken by Access Canberra could be delivered by
maintaining the current team of four full time equivalent (FTE) staff (against ongoing budget
funding of one FTE) and continuing a proactive approach to ensuring that the Scheme is
delivering its intended outcomes. A co-compliance regime is untested with the community
at this time.
Further work will also be required to improve information sharing between the ACT Policing,
courts and other jurisdictions to increase the level of protection and information sharing in
the five year period.
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This recommendation would make the Scheme consistent with some other jurisdictions.
This will assist in the national work program which will work towards harmonisation of
WWCC schemes.
An objective of the national work in this area is the development of a national data base to
support a harmonised approach to WWCC.
Improved information sharing with jurisdictions
The Legislative Review has considered the findings and recommendations of the Royal
Commission and the WWCC Report. A key recommendation made by the Royal
Commission’s WWCC Report directs jurisdictions to harmonise their approach to WWCC.
This work will enable jurisdictions to share and receive information in relation to
background checks for children, noting the ACT’s Scheme has a broader remit for vulnerable
people.
A national working group has been formed to progress national WWCC harmonisation, and
this work is likely to take two years to complete. Two key programs of work are necessary
for harmonisation to occur.
The first is establishing consistent definitions and approaches across jurisdictions, which will
require changes to ACT legislation. It is not considered practicable to proceed with major
ACT legislative changes until there is national agreement on this work.
The second is increased information sharing across jurisdictions, which is an important first
step towards harmonisation. The current legislation precludes information sharing across
jurisdictions and it is recommended (recommendation 6 below) that the Government
introduce changes to the Act to enable the development of information sharing provisions
between jurisdictions.
These changes should be pursued noting that information sharing would be enabled once a
governance protocol is developed that reflects agreed arrangements between jurisdictions.
Administrative legislative amendments
Twenty-six recommendations for legislative amendments have been identified (including
recommendations 6 and 16 discussed above), across five themes:
•

Increasing the protections for vulnerable people;

•

Strengthening information sharing capabilities within the ACT and to develop
capability for cross-jurisdictional information sharing;

•

Relieving administrative burden to employers and Access Canberra;

•

Strengthening compliance and monitoring; and
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•

Improving risk assessment guidelines and definitions.

The Table of Proposed Legislative Amendments below outlines in detail each of the
proposed legislative amendments arising from this review.
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Table of Proposed Legislative Amendments
INCREASING PROTECTIONS FOR VULNERABLE PEOPLE
PROPOSED
AMENDMENT

SECTION
OF ACT

ISSUE

RISK CONSIDERATION

ACTION

COMMUNITY IMPACT

1. Amend to
include ability
to notify any
named
employer of
the cancellation
of an
application

19(2)

Under section 19(2) of the Act, when an applicant
fails to provide a written request for additional
information, the Commissioner may refuse to
consider the application further and cancel the
application in writing to the applicant.

This proposed amendment addresses an unintended
consequence in the Act that potentially increases risks for
vulnerable people. It improves the provision of information
between the Commissioner and named employers
regarding the cancellation of applications by applicants who
may be undertaking supervised activity pending the
outcomes of their risk assessments.

AMEND

This proposed
amendment was not
identified in
community
consultation
undertaken for the
review.

One possible reason for people not providing
information at the request of the Commissioner is
that they self-select out of the registration process.
This may be an indicator of previous offences which
may be identified through the risk assessment
process.
There is an unintended consequence of this
provision when used in conjunction with section 15
of the Act, which presents an increased risk to
vulnerable people.
Under section 15, an unregistered person who has
lodged an application may perform supervised
activity until such time as their application is
assessed and they are either issued a card or their
application is cancelled.
However when the Commissioner refuses to
consider an application and cancels it under section
19(2), there is no mechanism to inform the named
employer of the change in application status and
that the application has been cancelled.
The proposed change to section 19(2) is consistent
with a similar provision under section 20, which

This additional information sharing will remove the
possibility that a named employer may unknowingly
continue to employ a person whose application has been
cancelled.

It is not considered
necessary to consult further
with the community
regarding this proposed
amendment.
The information sharing
proposed under the
amendment reduces the
risk of named organisations
employing applicants who
have had their applications
cancelled. It also removes
risks and impost for named
organisations by advising
them that potential
employees have had their
application cancelled,
allowing employers to
cease supervised
employment activity.

enables the Commissioner to notify any named
employer of the withdrawal of an application by the
applicant.
2. Remove the
requirement to
propose a
decision to
issue a negative
notice and
subsequent
period for an
applicant to
seek
reconsideration
of the decision.

3. Include a new
provision to
allow the
Commissioner
to impose an
“interim”
condition while

37

The Act currently provides that a written
notification of the Commissioner’s intent to issue a
negative notice be provided to an applicant,
followed by a 20 day period in which the applicant
can seek a reconsideration of that decision under
section 38 of the Act. During this time an applicant
is required to work with conditions, such as being
supervised during activity.
A negative notice is issued when an applicant’s risk
assessment has identified issues that pose an
unacceptable level of risk to a vulnerable person
which cannot be mitigated by imposing a
conditional or role based registration. The proposed
amendments seeks to remove the requirement of
issuing a written notice of intent to issue a negative
notice and the 20 day period in which the applicant
to seek a review of the decision.

57

43

This proposed amendment removes inadvertent risks to
vulnerable people by seeking to exclude an applicant who is
issued with a negative notice from all regulated activity as
from the date of notification.

AMEND

Once a person has been identified as posing an
unacceptable level of risk to vulnerable people, the intent of
the scheme is to prevent them from engaging with
vulnerable people in regulated activities. The risk is unable
to be mitigated by imposing any suitable conditions,
including supervision which is the current mitigation
strategy in place during the reconsideration period.

This current appeal process allows the individual to
continue to engage with vulnerable people under
supervision as per the application provision of
section 15.

One possible option is to replicate provisions operating in
the Tasmanian and Western Australian background
checking schemes which allow for the issue of an “interim
negative notice” to applicants who are identified as posing
an unacceptable level of risk to vulnerable people. This
process excludes a person from engaging in any regulated
activity or service while the application process is finalised
and throughout any appeals process. A copy of the interim
negative notice is also provided to the employer/s of the
applicant.

It is proposed to amend the Act to advise an
applicant that a negative notice, effective
immediately, has been issued. This ensures the
applicant is unable to partake in any regulated
activity from the date of issue.

Under this proposed recommendation, applicants will not
be denied a right of appeal against the issue of a negative
notice. They will however, be excluded from all regulated
activity for the date of the notification and for the duration
of the appeals process.

Section 54 allows the Commissioner to undertake
an additional risk assessment if the Commissioner
believes that there is new relevant information
about a registered person. This occurs most often
when information regarding an existing registered
person comes to light as part of compliance and
monitoring activity.

The investigation and additional risk assessment arising
from new information regarding a registered person is a key
protection activity for vulnerable people under the Scheme.
However the Act does not allow for an appropriate
response in managing the registration of a person while this
additional risk assessment is finalised in that it allows for
the suspension of the registration, pending conclusion of
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This proposed amendment
was not identified in
community consultation
undertaken for the review.
It is not considered
necessary to engage further
with the community
regarding this proposed
amendment, as it is
consistent with the intent
of the Scheme by increasing
the level of protection for
vulnerable people.
Applicants will not be
denied a right of appeal
against the issue of a
negative notice. They will
however, be excluded from
all regulated activity for the
date of the notification and
for the duration of the
appeals process.

AMEND

This proposed amendment
was not identified in
community consultation
undertaken for the review.
It is not considered
necessary to engage further
with the community

an additional
risk assessment
is conducted

Under section 57(2), the Commissioner may
suspend a person’s registration while this additional
risk assessment is conducted.
Under the protected information provisions, the
Commissioner is unable to disclose to an employer
when/if a person is undergoing an additional risk
assessment. Therefore the employer is unable to
implement their own risk mitigation strategies to
ensure that the people in their care are safe and
employers have little choice but to suspend the
employment of the registered person.
There is a tension between allowing a person to
continue to engage in a regulated activity while an
additional risk assessment is conducted (with a
presumption of innocence) and suspending a
registration to prevent a person from engaging in a
regulated activity or service, especially if it is a paid
position, until such time as the results of the risk
assessment is finalised.

the assessment, but not the imposition of interim
conditions.
The proposed change would enable the Commissioner to
impose an interim condition on a person’s registration, and
advise the named employer, so that any identified risk can
be managed while an additional risk assessment takes place
(i.e. impose a condition of supervision).
The proposed change improves the information sharing of
the Scheme by allowing the Commissioner to advise a
named employer of the imposition of a provisional
condition on an existing registration and that the employer
would be required put risk mitigation activities in place.
This improves the ability to protect vulnerable people, while
also protecting registered people’s employment or
engagement activity pending the outcome of the additional
risk assessment. To ensure procedural fairness for the
registered person, it is reasonable for the interim condition
to be a reviewable decision with the ACAT.

The process of suspending a registration is
administratively burdensome, as is the process of
un-suspending the registration when it is found that
the results of the additional risk assessment require
this to occur.
It is proposed to amend legislation to allow for the
Commissioner to place an immediate “interim
condition” on a registration while an additional risk
assessment is undertaken. This would not preclude
the use of a suspension of registration for more
serious offences, but allow the Commissioner
greater leeway to propose less-restrictive
conditions on a registered person while their
additional risk assessment is undertaken.
This process will help mitigate potential risk to
vulnerable people by imposing conditions on the
registered person, such as supervised activity, while
not prohibiting the registered person in engaging in
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regarding this proposed
amendment, as it is
consistent with the intent
of the Scheme by increasing
the level of protection for
vulnerable people.
It also enables additional
protections for registered
people who may have been
suspended pending the
outcomes of additional risk
assessment processes.
Applicants will not be
denied a right of appeal
against the issue of an
interim condition. They will
however, have conditions
imposed on regulated
activity for the date of the
notification and for the
duration of the appeals
process.

paid employment while the risk assessment process
is completed.
4. Introduction of
disqualifying
offences

-

This recommendation seeks to address
administrative pressures on the Scheme and to
strengthen protections for vulnerable people by
introducing disqualifying offences. It seeks to
exclude people from applying for the Scheme who
present an unacceptable level of risk to vulnerable
people due to prior criminal history.
There is a high administrative burden associated
with background checking people who have applied
under the Scheme but who, because of their prior
criminal history, will never be granted registration.
While low in numbers, the administrative
processing of these applications is disproportionate
to the level of protection afforded vulnerable
people, as the outcome for people with these
offences will be the issue of a negative notice.
The introduction of disqualifying offences will
create administrative efficiencies in the
administration of the Scheme through a reduction
of risk assessments.
Disqualifying offences that are consistent with
those of other jurisdictional schemes establish a
clear deterrent to perpetrators seeking to move
into the ACT.
There is national work being progressed as part of
the harmonisation of WWCC schemes that the ACT
will be able to leverage off to establish consistent
definitions of disqualifying offences.
Implementation of this recommendation should
consider feedback from the community to ensure
disqualifying offences are consistent with the
principles of rehabilitation and that people with
court ordered Community Service Orders are not
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The risk to vulnerable people is currently mitigated by the
Scheme by imposing conditions or issuing a negative notice
to people identified as posing an unacceptable level of risk
to the Scheme. This protection could be heightened by
preventing people with certain offences from applying at all.
This would also ease the administrative burden on Access
Canberra by reducing the high administrative burden of
undertaking very complex risk assessments unnecessarily.
Currently, there is no automatic exclusion from the Scheme
for individuals who have committed certain serious
offences. All applications must be considered against the
Risk Assessment Guidelines using “Table 1. Relative Severity
of Offence Categories” and “Table 2. Summary of Factors
Considered by the Commissioner”. Table 1 provides a tool
to guide how severe an offence is and how the offence
should be treated (i.e. for a sexual offence against a child
the offence should be treated with a negative notice unless
otherwise satisfied).
This recommendation also aligns with findings from the
Royal Commission and is consistent with national work
required to move towards a harmonised approach to
jurisdictional background checking schemes.
NSW, QLD and VIC background checking schemes all have
disqualifying offences, although there is currently no
consistency across jurisdictions in the offences. SA, TAS, NT
and WA do not have any disqualifying offences, although
these jurisdictions have agreed to progress work towards
harmonising Working with Children’s Check schemes, a key
component of which will be the development of consistency
in definitions across jurisdictions.
With a view to aligning ACT legislation with at a national
level, it is recommended that this amendment be agreed
in-principle but action deferred until the national policy is
delivered.

Working with Vulnerable People (Background Checking) Act
Legislative Review

AGREE TO SEEK
HUMAN RIGHTS
ADVICE AND
PROGRESS
OPTIONS

Further community
consultation is considered
necessary regarding this
recommendation.
Consideration of human
rights implications will also
be required.

denied volunteer placement in community
organisations.
Human rights advice on the implications of this
recommendation will also need to be considered in
implementation.

5. Restrict who
may apply for a
registration
based on the
regulated
activity or level
of contact that
the applicant is
undertaking.

17

This proposed recommendation may give
Access Canberra the opportunity for applications to
be rejected/declined based on:
•

Timing and roll out of regulated activities;
or

•

If the Commissioner believes that a
person does not require a registration; or

•

Require an applicant to be supported by
an employer prior to lodging an
application.

With consideration of the findings of the Nous Report, the
intent of the scheme is to protect vulnerable people from
harm and not ensure that all individuals can engage in an
activity or service of their choosing, particularly if they are
assessed as posing an unacceptable level of risk.
The human rights, natural justice and procedural fairness
concerns can be balanced by complementing this provision
with an appeals review process in the ACT Civil and
Administrative Tribunal (ACAT).
This recommendation is unlikely to be commonly adopted,
given the portability of the Scheme is designed to enable
people to register for the Scheme and undertake multiple
regulated activities once they have registration.
There may be human rights implications in seeking to
restrict applications based on the policy settings of the
Scheme and further consultation on this matter will be
required.

STRENGTHENING INFORMATION SHARING CAPABILITIES
6. Include the
ability to share
and receive
information
relevant to the
Scheme with
other
jurisdictions.

This recommendation responds to the findings of
the Royal Commission and its recommendations for
State and Territory background checking schemes
to achieve consistency and potential harmonisation.

Two key programs of work are necessary for
national harmonisation of Working with Children
Check Schemes to occur.
The first is establishing consistent definitions and
approaches across jurisdictions, which will
necessarily require changes to ACT legislation. This
will be progressed in the implementation of this
recommendation.

This amendment seeks to improve the level of protection
for vulnerable people by enabling information sharing by
and with the ACT and other jurisdictions about people who
have been issued negative notices or who have committed
disqualifying offences in other jurisdictions.

Further work is required with other jurisdictions to establish
the parameters of relevant information sharing provisions
and the appropriate governance and other mechanisms to
support better exchange of information.
This work will be progressed over the legislative review
implementation period.

The second is increased information sharing across
jurisdictions, which is an important first step
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AGREE TO SEEK
HUMAN RIGHTS
ADVICE AND
PROGRESS
OPTIONS

Further community
consultation on this
recommendation will be
required. This includes
considering whether there
are human rights
implications.

AMEND

Further consultation with
other jurisdictions will be
required to develop
information sharing
provisions and the
implications of information
exchange on ACT Privacy
and Human Rights
legislations.

towards harmonisation. The current legislation
precludes information sharing across jurisdictions
and it is recommended the Government proceed
with changes to the Act to enable the development
of information sharing provisions between
jurisdictions.
These changes should be pursued with a caveat
that information sharing will be only enabled once a
governance protocol is developed that reflects the
agreed arrangements between jurisdictions once
they are determined.
7. Amend the
offences of
section 21 &
section 55 to
include new
offence
provisions for
“Applicant fail
to disclose
charge,
conviction or
finding of guilt
for relevant
offence” and
“Registered
person fail to
disclose charge,
conviction or
finding of guilt
for relevant
offence”

21 & 55

8. Increase the
power for the
Commissioner
to request

33

This recommendation seeks to improve the level of
compliance activity under the Scheme by
strengthening the provisions for registered
applicants to disclose information to Access
Canberra.
Under the current settings of the Scheme, an
applicant/registered person must disclose to the
Commissioner any new charges, convictions or
findings of guilt while their application is under
consideration or their registration is active.
Access Canberra has identified a gap in this
provision where an applicant is not currently
obligated to advise the Commissioner that they
have become a subject of an allegation or
investigation by any Care & Protection agencies
and/or misconduct within a regulated activity or
service.

The risk assessment process is a point-in-time check based
on information disclosed to the Commissioner either by
returning a Disclosable Court Outcome (DCO) in the
National Police History Check, by self-disclosure by an
individual at the time of application or during registration;
or via intelligence received from a third party at any time in
the process.

AMEND

It is not considered
necessary to conduct
further consultation with
the community in relation
to this recommendation.
It will be necessary to
provide community
education and awareness
raising activity in regards to
the new requirements to
disclose information under
this recommendation.

The Act currently has a gap allowing an individual to choose
whether they disclose this information for consideration. By
closing this gap and adding a new offence provision, the
Commissioner has the ability to take enforcement action if
an individual fails to disclose new relevant information
during the application process or while holding an active
registration.

This work will be
progressed as part of the
development of a detailed
implementation plan for
the legislative changes.

This would enhance the current protections for vulnerable
people and provides a risk mitigation strategy in the
absence of a robust live monitoring function.
The Reportable Conduct Scheme, which commenced in July
2017, will alleviate some of the risk, especially for children;
however there remains a risk to vulnerable children who are
not participants of a “designated entity” and adults who are
not captured.
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Under the current settings of the Scheme, the
Commissioner may seek information or advice from
any entity the Commissioner considers may be able
to assist in conducting a risk assessment.

By introducing a compel power for an entity to disclose
information to conduct risk assessments, the Commissioner
will be able to have greater insight to a person’s background
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AMEND

It is not considered
necessary to undertake
further community

information
from an entity
to conduct risk
assessments

While the provision states that the entity must
comply with the request, there is no compel
provision to reinforce the request. An entity may
simply refuse to provide any information which
opens an element of risk by not having all relevant
information available for assessment.
Section 53 of the Act has a similar provision for
Compliance matters of people who are already
registered, however this is further strengthened by
the compel powers under section 52 of the Fair
Trading (Australian Consumer Law) Act 1992.

9. Include more
prescribed
entities to the
Information
Sharing
provision

63A & 63B

Sections 63A and 63B of the Act provide Access
Canberra with the ability to share and receive
information with prescribed entities, which in turn
has strengthened its ability to be more responsive
and proactive in the protection of vulnerable
people.
This recommendation seeks to broaden the scope
of designated entities able to share information
under the Act based on the feedback of Access
Canberra that there are relevant entities for whom
information sharing is not enabled under the
current settings of the Scheme.
The following agencies have been suggested:
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•

Commissioner for Transport/RTA;

•

WorkSafe Commissioner;

•

Director-General Environment & Planning
Directorate; and

•

Registrar-General.

by creating an offence for an entity to refuse to provide any
relevant information.

consultation around this
recommendation.

In consideration of human rights and procedural fairness, an
applicant signs a consent for the Commissioner to contact
any entity to obtain relevant information for the
consideration of their application.

It will be necessary to
provide community
education and awareness
raising activity in regards to
the new requirements to
disclose information under
this recommendation.

This may also be an avenue to commence strengthening the
information sharing capabilities of the Scheme.

This work will be
progressed as part of the
development of a detailed
implementation plan for
the legislative changes.
This amendment seeks to improve information sharing to
support the Scheme and increase protection for vulnerable
people.
Sections 63A and 63B allow for certain ACT Government
agencies to share information under the Scheme and allow
the Commissioner to share protected information with
prescribed entities such as the Education, Health and
Community Services Directorates, the Teachers Quality
Institute and the Police.
These sections of the Act also enable these entities to give
the Commissioner information relevant to preventing harm.
By adding the agencies proposed by Access Canberra, the
administrative burden may increase slightly, however the
additional protections that this will offer to vulnerable
people will ensure that the intent of the Scheme is upheld
and community expectations for the ACT Government to be
a connected and comprehensive service is met.
The Reportable Conduct Scheme which commenced in 2017
enables other “designated entities” to share information
that may help prevent the risk of harm to vulnerable
people.
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AMEND

It is not considered
necessary to undertake
further community
consultation around this
recommendation.
It will be necessary to
provide community
education and awareness
raising activity in regards to
the new requirements to
disclose information under
this recommendation.
This work will be
progressed as part of the
development of a detailed
implementation plan for
the legislative changes.

10. Introduce a
compel power
to strengthen
the compliance
function to
seek relevant
information
from other
entities

53

This recommendation seeks to strengthen
compliance and monitoring aspects of the Scheme.
As part of ongoing monitoring and compliance for
registered people, the Commissioner may request
information from entities about registered people.
There is no compelling influence for entities that fail
to engage with the Commissioner.
Access Canberra has recommended including a
compel power/offence for entities that fail to
engage. This would increase the ability of the
Commissioner to monitor registered people and
ensure the ongoing protection of vulnerable
people.
Currently, the compliance of the Act relies on the
compel powers in section 52 of the Fair Trading
(Australian Consumer Law) Act 1992. This has some
limitations as there must be an investigation before
this power can be used.

The Act already allows the Commissioner to seek
information or advice from any entity however if an entity
fails to respond or chooses not to respond, the
Commissioner has no further avenue to monitor a
registered person.

AMEND

This gap places vulnerable people at risk where an employer
or other entity is unwilling to provide information that may
impact the registration of their employee/volunteer.

It will be necessary to
provide community
education and awareness
raising activity in regards to
the new requirements to
disclose information under
this recommendation.

The Reportable Conduct Scheme which commenced in July
2017, will provide some information sharing requirements
from “designated entities” but there will remain a gap in
information relating to vulnerable adults and children who
engage in services that are not considered to be a
“designated entity”.

This work will be
progressed as part of the
development of a detailed
implementation plan for
the legislative changes.

With a view to moving the Scheme towards greater
oversight of registered people with “live monitoring”, this
inclusion would lay a foundation.

RELIEVING ADMINISTRATIVE BURDEN TO EMPLOYERS AND ACCESS CANBERRA

It is not considered
necessary to undertake
further community
consultation around this
recommendation.

11. Remove the
requirement to
notify the
named
employer of a
general
registration

41(2)(c)

The requirement to notify a named employer in
writing that a person has been registered with a
general registration holds little to no benefit to the
employer, the registered person or Access Canberra
and removal of this requirement reduces regulatory
burden on all parties involved in the Scheme.

This recommendation reduces regulatory burden and does
not present increased risk to the employer or vulnerable
people.

AMEND

It is not considered
necessary to undertake
further community
consultation around this
recommendation.

12. Introduce a
mechanism for
renewing a
registration

-

There is currently no provision or mechanism within
the legislation to facilitate the renewal of a
registration.

This recommendation streamlines operational efficiency of
the Scheme and rectifies an unintended consequence
arising from applicants not seeking a new registration prior
to the expiry of their card.

AMEND

It is not considered
necessary to undertake
further community
consultation around this
recommendation.

Access Canberra has identified this creates
administrative burden which impacts on both the
applicant (in terms of continuity of registration) and
Access Canberra.
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The introduction of a renewal process offering ongoing
registration while a new assessment is conducted, would:
•

alleviate a number of administrative risks for
employers;
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Access Canberra is currently restricted by the
legislation to treat the renewal of a registration as a
new application.
Several operational and administrative issues have
been identified. Due to the amount of time a risk
assessment takes, people renewing a registration
requiring a risk assessment may have their
registration expire during this process.
When this occurs, the individual is unable to engage
in any regulated activities or services unless they
have named an employer in their application and
they are under the supervision of a registered
person.

•

streamline the process for registered persons;

•

provide ongoing risk mitigation of registered
persons; and

•

ensure vulnerable people are able to continue
engaging in regulated activities and services
without interruption.

The risks identified are only realised if a renewal process is
not implemented.

There have been instances where employers have
been forced to stand individuals down without pay
until their registration is renewed.
This has several immediate impacts on the
employer having to either adjust their engagement
of a person required to be under supervision,
suspend the employee from engaging and locate a
replacement or terminating a person’s
employment.
13. Amend the
requirement
that “if the
Commissioner
registers a
person, the
Commissioner
must give a
person a
working with
vulnerable
people card”

49(1)

This amendment seeks to future-proof the
administration of the Scheme and position the
legislation to enable future administrative
efficiencies through the introduction of digital
registration.
Currently, if a person is deemed suitable to hold a
registration, the Commissioner must give that
person a registration card containing a unique
identifying number, an expiry date and anything
else prescribed by regulation.
Access Canberra has advised that in line with the
strategic direction of Access Canberra and the ACT
Government, the requirement to hold a physical
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If this provision is amended, it will pave the way towards
moving into a digital service provision and has potential to
reduce regulatory burden on employers, applicants and
Access Canberra.
This would be in line with the Government priorities to
improve digital access to Government services and will
benefit all stakeholders.
The community consultation results have identified that
employers find the requirement to check and hold
registration card details encumbering and have expressed
interest in having a more accessible digital register.
Access Canberra has also identified that this change would
provide benefits to all stakeholders with little to no change
in the risk to vulnerable people.
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AMEND

It is not considered
necessary to undertake
further community
consultation around this
recommendation.
This work will be
progressed as part of the
development of a detailed
implementation plan for
the legislative changes.

registration card is burdensome on registration
holders and the Government.
Community and stakeholder feedback found that
the community would like a more accessible system
available to them for checking whether a person
holds a current registration.
14. Simplify the
process for
requesting a
reconsideration
of a proposed
conditional
registration

44

Under the current settings of the Scheme, an
applicant has the right to request an internal appeal
on the Commissioner’s decision to issue a
conditional registration. A person must indicate
their intent to seek a reconsideration of the
“proposed condition” within 10 days from the
decision and seek reconsideration within 20 days of
the decision.
Access Canberra has advised this process is
laborious and circular. In all circumstances, a
decision to issue a condition must be proposed to
the applicant in writing (s43). In practice, this
requirement flows into a reconsideration request
under section 44. If an applicant seeks a
reconsideration of a proposed condition and the
outcome of the reconsideration is favourable to the
applicant, the Commissioner must still propose the
new condition before finalising the decision.

15. Limit the
number of
times a person
may seek an
amendment of
their
conditional
registration

47

AMEND

It is not considered
necessary to undertake
further community
consultation around this
recommendation.

AMEND

It is not considered
necessary to undertake
further community
consultation around this
recommendation.

The time for issuing a conditional registration could be
reduced if a provision is included to recognise a favourable
outcome for the applicant.
This would benefit applicants and employers by reducing
the amount of time a reconsideration of a conditional
registration takes by removing the requirement for a second
notice of intention to issue a conditional registration when
the outcome of a review is favourable for the applicant.

There is no additional risk to vulnerable people in
implementing this recommendation.

The current settings of the Scheme allow any
registered person with a conditional registration to
seek an amendment or removal of their conditions
at any time, without a restriction on how many
times a person may apply.

The use of a conditional registration is a key risk mitigating
component of the Scheme and allows for an applicant to
partake in regulated activity with appropriate management
strategies in place to ensure protection of vulnerable
people.

This provision places an administrative burden on
Access Canberra in processing and re-assessing the
risk for each request, where there is unlikely to be a
different outcome. An applicant can seek a review
of conditional registration for any reason and any
number of times.

The right for an applicant to seek a review of this decision
should be balanced with the right to maintain key
protections for vulnerable people.

It is recommended the wording of this provision is
amended to be consistent with the provisions of
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This recommendation seeks to address an unintended
administrative burden associated with an applicant’s right
to seek a reconsideration of a proposed condition on their
registration.

This recommendation proposes to minimise the number of
times an applicant can seek review of a conditional
registration and impose conditions on whether new
information is available to support any additional review of
decisions.
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section 22. Currently, section 22 restricts a person
from reapplying for a registration for at least three
years from being issued a negative notice or having
their registration cancelled unless there is a change
in relevant information.

This amendment will ease administrative burden on Access
Canberra without impacting a person’s right to procedural
fairness and without increasing risk of harm to vulnerable
people.

It is recommended that section 47 be amended to
exclude a person from seeking an
amendment/removal of conditions unless they are
able to demonstrate a change in the relevant
information considered in the initial risk
assessment.
16. Extend the
registration
period from
three years to
five years.

41(3)

This recommendation addresses the most
significant operational and administrative pressure
facing the Scheme, which arises from the volume of
applications and their subsequent renewal in the
out years.
The current registration period is for no more than
three years and risk assessments occur at a point in
time as an application is considered. This has been
in line with most other jurisdictions until recently,
when NSW and Victoria have extended their
registration period to five years.
Broad community adoption of the Scheme is
contributing to increasing pressures on the
Scheme’s administrative costs. A number of
industries are compelling all employees and/or
volunteers, regardless of their level of contact with
vulnerable people or their involvement in regulated
activities, to be registered under the Scheme. This
is a key contributing factor to the Scheme’s
oversubscription.

17. Review the
prescribed
requirements
for employers

42(4)

52

An applicant with an identified level of risk of harm
to vulnerable people may still be issued with a rolebased registration with strong support from their
employer. A role-based registration enables a

Community and stakeholder feedback in the legislative
review identified an appetite to increase the registration
period to five years to reduce the administrative burden on
individual and industry participants.

AMEND

Further community
consultation is considered
necessary regarding this
recommendation. It will
also be important to engage
key stakeholders including
the AFP and court system to
increase information
sharing to support the
increased compliance and
monitoring activities
necessary to offset
additional risks in extending
registration periods. Justice
and Community Safety has
committed to pursuing
these discussions with the
AFP and Court system and
the outcomes will inform
the development of the
comprehensive
implementation plan to
support the delivery of the
legislative change.

CONSIDER AS
PART OF
NATIONAL

The intent of the scheme is
to acknowledge and enable
people with significant
criminal history to engage

There are risks associated with extending the registration
period – in the absence of live monitoring improvements –
which may present a greater level of risk to children or
vulnerable people. These risks can be offset through
additional compliance activities and increased information
sharing provisions under the Scheme.
Further work with Access Canberra will be required to scope
and cost these additional compliance and monitoring
measures. A co-compliance regime is untested with the
community at this time.
Further wok will also be required to improve information
sharing between the police, courts and other jurisdictions to
increase the level of protection and information sharing to
offset additional risks in the five year period.
This recommendation would make the ACT Scheme
consistent with some other jurisdictions. This will assist in
the national work program which will work towards
harmonisation of WWCC schemes.
There is no identified change in risk of harm to vulnerable
people.
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supporting a
role-based
registration

person to only engage in a stated regulated activity
with a stated employer.
Access Canberra has not issued any role-based
registrations since the commencement of the
scheme. There have been instances where the
Commissioner has considered this an appropriate
outcome however the employer has been
unable/unwilling to meet all of the prescribed
requirements under the Working with Vulnerable
People (Background Checking) Regulation 2012.

There is no identified operational risks.
There may be a risk of exclusion of applicants from the
scheme that would otherwise provide a benefit to the
community.

Access Canberra has considered the prescribed
requirements and it appears that the thresholds
may be too high and unachievable for employers,
particularly in not-for-profit and volunteering
organisations. There is concern that the prescribed
requirements may not be fit for purpose and are
preventing some applicants from engaging in a
regulated activity where their lived experiences
may add value to the community.
The Nous consultation received feedback from
stakeholders who view this provision as imposing
too high a standard, to the detriment of evidencebased services which rely on peer support. This
sector is concerned the scheme has had an
unintended result of perpetuating social exclusion.

HARMONISATION
WORK

in a regulated activity
where their lived
experience is considered to
be valuable for the role
they wish to engage in.
Reviewing the prescribed
regulation to simplify and
streamline the role-based
registration requirements
for employers may increase
the feasibility for an
employer to provide
greater support for
applicants.
There would be no
additional impacts on the
administrative burden for
Access Canberra.
The majority of regulated
activities and services that
this amendment may affect
are due to be brought into
the Scheme in 2017 and
2018. Until these activities
and services come into the
Scheme, the impacts of the
regulations are not known.
The legislation will undergo
another review at the end
of the implementation
period in the 7th year of
operation. It would be
appropriate to review this
provision once it has been
fully operational to better
determine whether an
amendment is feasible.
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18. Remove the
requirement to
seek advice
from “at least
3” independent
advisors

35(2)

There are no identified risks.

AMEND PENDING
ADVICE FROM
KEY
STAKEHOLDERS

Further community
consultation may be
required to implement this
recommendation.

The current offence provision does not include the
requirement for a person to return their
registration card if their registration status has
changed through the additional risk assessment
process under section 54.

An additional provision in this section would strengthen the
protection of vulnerable people by eliminating the risk of
misuse of a changed registration, particularly when a person
has been assessed as imposing a higher level of risk to
vulnerable people.

AMEND

It is not considered
necessary to undertake
further community
consultation around this
recommendation.

Access Canberra has identified a gap in the offence
provisions where a person who has undergone an
additional risk assessment resulting in their
registration status changing from either a general
registration to a conditional or role-based
registration, or having their conditions amended, is
not required to return their card.

While there may be some increase to the operational
burden for compliance activities, it is considered this would
be offset by the increased protections to vulnerable people.

Section 56 makes it an offence for a registered
person to fail to notify the Commissioner of a
change in their name or address within 10 business
days after the change happens.

There is no identified change in risk of harm to vulnerable
people in adopting the amendment to the Act.

AMEND

It is not considered
necessary to undertake
further community
consultation around this
recommendation.

The Commissioner may seek advice from
Independent Advisors who have specific experience
or expertise in certain prescribed fields.
This provision requires the Commissioner to seek
advice from at least three of the appointed
Advisors.
Access Canberra has raised some operational
concerns that this requirement is not always
practical especially in matters where there are only
one or two appointed Independent Advisors who
can provide expert advice for a specific issue.
The Nous consultation report did not address this
provision.

STRENGTHENING COMPLIANCE and MONITORING
19. Amend the
“Fail to return
registration
card” to include
a change in
registration
status
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20. Remove the
offence “Fail to
notify change
of name or
address”

56

There have been no instances in the past 4.5 years
of operations where a registered person has been
charged or fined for failing to comply with this
provision.

54

Access Canberra has found that many registered persons fail
to notify a change in their details, this is usually identified at
the time of renewal of their registration.
Access Canberra is the registrar for Births Deaths and
Marriages and drivers licences and other forms of
Identification documents. Therefore, Access Canberra
already holds access to any name and/or address changes.

Working with Vulnerable People (Background Checking) Act
Legislative Review

This recommendation is consistent with
Government objectives to reduce red tape and
removes a compliance mechanism which will never
be used.
The Nous consultation received feedback from
stakeholders that the liability of this provision is an
unrealistic obligation for their employees and
volunteers.

RISK ASSESSMENT GUIDELINES AND DEFINITIONS
21. Amend the
definition of
protected
information

65

Protected information under the Act currently
includes any information provided to Access
Canberra about a person for the purpose of the Act.

There would be an increased protection to vulnerable
people by allowing Access Canberra to provide certain
information verification details to employers such as:

The full protection of sensitive information about a
person’s criminal and non-criminal background is
paramount and there is no appetite to dilute this
protection in this recommendation.

•

Name

•

Application status

•

Registration status

However, it is proposed to amend this definition of
protected information to allow Access Canberra to
provide certain information verification details to
employers, in order to improve the overall
compliance regime of the Scheme. It allows the
opportunity for employers to confirm registration
details for staff or volunteers.

•

Expiry date

•

Conditional registration information (without
providing the reasons for the conditions).

These amendments will improve overall compliance
activities in the Scheme.

Access Canberra has experienced operational
constraints with this definition, particularly in the
validation of applications/registrations by
employers. In its current form, this definition does
not allow Access Canberra to validate application
statuses or full registration details for employers.
It is a reasonable expectation of the Scheme that
employers are able to confirm the registration
status of their employees or volunteers.
Further consideration should also be given to
removing the protected information provision for a
person’s publicly available information such as
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AMEND

It is not considered
necessary to undertake
further community
consultation around this
recommendation.

address and contact details. This would ease some
of the administrative restrictions currently imposed
on Access Canberra without reducing the level of
protection of a person’s sensitive information.

22. Clarify
definitions of
when is a
person
engaged in a
regulated
activity.

9

This recommendation seeks to clarify definitions of
regulated activity under the Act to assist
stakeholders in their application process and for
Access Canberra to have the ability to deny an
applicant based on their level of engagement (as
proposed in Recommendation 5 to amend section
17 of the Act.)
Access Canberra has advised that there is some
confusion for stakeholders regarding when a person
is engaged in a regulated activity or service and
when their engagement could be considered
“incidental” and a registration is not required.
At the moment, Access Canberra has experienced
some difficulty in being able to provide sufficient
evidence that a person engaging in a regulated
activity. By providing a more definitive description
of when a person is engaged in a regulated activity
will add a greater protection to vulnerable people.

Access Canberra has identified several challenges in the
operation and application of this definition. Without clearer
legislative definition this provision reduces Access
Canberra’s ability to conduct a robust and effective
regulatory function.

AMEND

It is not considered
necessary to undertake
further community
consultation around this
recommendation.

AMEND

It is not considered
necessary to undertake
further community
consultation around this
recommendation.

Access Canberra may realise a reduced administrative
burden and a strengthened position to undertake
compliance and enforcement action following this
amendment.
While the alignment of ACT legislation at a national level is
pending, by not amending this provision to provide greater
clarity, the ability to regulate this provision is compromised
and places vulnerable people and the government at risk.

Currently, there is too much ambiguity in when a
person is considered to be engaging in a regulated
activity, and what that regulated activity is, which is
difficult to defend in court.
23. Who is
considered to
be an employer

11
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Access Canberra has identified an operational and
compliance constraint when identifying who an
employer is. Stakeholders have experienced
confusion about who the employer is, and
therefore with whom any obligation and liability
lies, particularly with multi-layer organisations such
as ACT Rugby League.

There is the need to provide further definition about when
an organisation/business is considered to be the employer
of a registered person.
This will ease confusion in the community about who is
responsible for the administration and regulation of a
registered person and who bears the liability for noncompliance.
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This will also enhance the compliance capabilities by
providing clear information about who is the employer,
particularly in multi-layer organisations
24. Conduct a
thorough
review of the
Risk
Assessment
Guidelines

The Risk Assessment Guidelines (the Guidelines)
provide a framework for how a risk assessment
should be conducted and provides minimum
considerations for the Commissioner.
On review, the guidelines are complex and require
some refinement to produce a more consistent
approach to decision-making and outcomes.
External stakeholders and ACAT have also identified
concerns regarding the ability to achieve
consistency in application and decision making
under the current risk assessment guidelines.

The Guidelines in their current form are complex and open
to subjectivity and misinterpretation by decision-makers.

AMEND

It is also proposed the Guidelines be supported with
operational policy guidelines for decision-making to
complement and strengthen decision making under the
revised guidelines.

Further community
consultation is considered
necessary regarding this
recommendation.
This work will be
progressed as part of the
development of a detailed
implementation plan for
the legislative changes.

It is proposed to change the following:

25. What is a
regulated
activity

8

•

definitions of consequence for offences

•

weighting for conduct that is serious with
no charge and/or criminal investigation

•

excluding certain offences from
consideration once they become spent
and/or pass a certain number of years
with no further offences/charges.

Access Canberra has recommended that the
definitions of regulated activities are too broad and
as a result a wider range of activities and services
have been included than was initially intended.
Further advice indicates that businesses are using
the scheme as a precautionary requirement and
have implemented organisation-wide policies to
capture all employees rather than targeting only
the individuals engaging in a prescribed regulated
activity.

No increased risk to vulnerable people.

The Nous consultation report did not address this
provision.
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CONSIDER AS
PART OF
NATIONAL
HARMONISATION
WORK

With a view to aligning ACT
legislation with at a national
level, it is recommended to
defer any action until the
national policy is delivered.

26. What is
“contact” with
a vulnerable
person

10

Access Canberra has identified that the current
definition is very broad and captures some contact
considered to be very low risk (e.g. dealing with a
record of a vulnerable person). Benefits can be
realised by refining this definition to focus more on
the risk impacts of the defined contact (i.e. face-toface versus handling a record of a vulnerable
person).

No increased risk to vulnerable people.

The Nous consultation tested the support to amend
this definition to focus on “direct contact” and
found stakeholders to be supportive of this change.
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CONSIDER AS
PART OF
NATIONAL
HARMONISATION
WORK

With a view to aligning ACT
legislation with at a national
level, it is recommended to
defer any action until the
national policy is delivered.

Appendix 1
Implementation Review
Issues to be considered as part of the scheduled legislative review of the Act in 2016
Issue 1
Identify possible additional exempt regulated activity or employment categories, e.g. teachers, parent
volunteers in schools, child care workers, and the applicability of professional exemptions under section 12
of the Act.
Issue 2
Amend sections 10 and 12 of the Act to clarify that the terms ‘contact’ and ‘engaged activity’ have a
broader meaning than incidental interaction with children or policy or program development in connection
with ‘regulated activity’.
Issue 3
Amend Schedule 1 of the Act to further clarify the meaning and examples of regulated activity categories.
Issue 4
Consider amending information sharing provisions in the Act to enable an entity or agency to provide
information voluntarily to the Commissioner for Fair Trading to assist in a risk assessment for a person
applying for, or in receipt, of a WWVP registration.
Issue 5
Consider the benefit and impact of extending powers for the Commissioner for Fair Trading to compel
information from entities for the purpose of conducting risk assessments or in the course of monitoring a
registered person’s continuing suitability for registration.
Issue 6
Consider amending Schedule 1 of the Act to include general health services in a health facility as a
regulated activity.
Issue 7
Introduce mandatory disqualifying offences in the Act, as part of the risk assessment framework.
Issue 8
Amend Part 6 of the Act to move to a five year renewal period for general registrations.

Appendix 2

Recommendations of the Royal Commission into Institutional Responses to Child Sexual Abuse ‘Working with Children Checks Report’ and their alignment
with the ACT` scheme
Recommendation

Alignment with ACT scheme

General
1

State and territory governments should:
within 12 months of the publication of this report, amend their WWCC laws to implement the standards identified
in this report

a
b

once the standards are implemented, obtain agreement from COAG, or relevant ministerial council, before
deviating from or altering the standards in this report, adopting changes across all jurisdictions

c

within 18 months from the publication of this report, amend their WWCC laws to enable clearances from other
jurisdictions to be recognised and accepted.

Out of scope – requires
inter-jurisdictional agreement to progress

2

The South Australian Government should, within 12 months of the publication of this report, replace its criminal
history assessments with a WWCC scheme that incorporates the standards set out in this report

Out of scope – recommended for South
Australia

3

The Commonwealth Government should, within 12 months of the publication of this report:

Out of scope – recommended for the
Commonwealth

a

facilitate a national model for WWCCs by:
i

establishing a centralised database, operated by CrimTrac, that is readily accessible to all jurisdictions to record
WWCC decisions

ii

together with state and territory governments, identifying consistent terminology to capture key WWCC decisions
(for example, refusal, cancellation, suspension, grant) for recording into the centralised database

iii

enhancing CrimTrac's capacity to continuously monitor WWCC cardholders' national criminal history records

b

explore avenues to make international records more accessible for the purposes of WWCCs

c

identify and require all Commonwealth Government personnel, including contractors, undertaking child-related
work, as defined by the child-related work standards set out in this report, to obtain WWCCS

4

The Commonwealth, state and territory governments should, within 12 months of the publication of this report:
a

agree on a set of standards or guidelines to enhance the accurate and timely recording of information by state and
territory police into CrimTrac's system

Out of scope – requires
inter-jurisdictional agreement to progress

Recommendation
b

review the information they have agreed to exchange under the National Exchange of Criminal History Information
for People Working with Children (ECHIPWC), and est. a set of definitions for the key terms used to describe the
different types of criminal history records so they are consistent across the jurisdictions (e.g. pending charges, nonconviction)

c

take immediate action to record into CrimTrac's system historical criminal records that are in paper form or on
microfilm and which are not currently identified by CrimTrac's initial database search

Alignment with ACT scheme

once historical criminal history records are entered into CrimTrac's system by all jurisdictions, check all WWCC
cardholders against them through the expanded continuous monitoring process
Standards
5

State and territory governments should amend their WWCC laws to incorporate a consistent and simplified
definition of
child-related work, in line with the recommendations below

Not aligned – ACT scheme applies to vulnerable
people and to employees aged 16+

6

State and territory governments should amend their WWCC laws to provide that work must involve contact
between an adult and one or more children to qualify as child-related work

Not aligned – ACT scheme applies to employees
aged 16+

7

State and territory governments should:
amend their WWCC laws to provide that the phrase 'contact with children' refers to physical contact, face-to-face
contact, oral communication, written communication or electronic communication

Partially aligned – ACT scheme applies to
vulnerable people and includes ‘making a
decision’ and ‘dealing with a record’

a
b
8
a
b

through COAG, or relevant ministerial council, agree on standard definitions for each kind of contact and amend
their WWCC laws to incorporate those definitions.
State and territory governments should:
amend their WWCC laws to provide that contact with children must be a usual part of, and more than incidental
to, the child-related work

Aligned

through COAG, or relevant ministerial council, agree on standard definitions for phrases 'usual part of work' and
'more than incidental to the work', and amend their WWCC laws to incorporate those definitions.

9

State and territory governments should amend their WWCC laws to specify that it is irrelevant whether the contact
with children is supervised or unsupervised.

Not aligned– ACT scheme allows conditional
registration, e.g. supervision condition

10

State and territory governments should amend their WWCC laws to provide that a person is engaged in childrelated work if they are engaged in the work in any capacity and whether or not for reward.

Aligned

11

State and territory governments should amend their WWCC laws to provide that work that is undertaken under an
arrangement for a personal or domestic purpose is not child-related, even if it would otherwise be so considered.

Partially aligned – no specific provision but
appears consistent
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Recommendation

Alignment with ACT scheme

12

Partially aligned –ACT scheme does not
incorporate (x) health services for children, or
(xiii) other work or roles that involve contact
with children.
The WWVP Act does not require registration for
(b) adults living with authorised carers. In
practice, a suitability assessment is undertaken
for adults residing with an authorised carer, this
can include WWVP registration.

State and territory governments should amend their WWCC laws to:
a

define the following as child-related work:
i

accommodation and residential services for children, including overnight excursions or stays

ii

activities or services provided by religious leaders, officers or personnel of religious organisations

iii

childcare or minding services

iv

child protection services, including out-of-home care

v

clubs and associations with a significant membership of, or involvement by, children

vi

coaching or tuition services for children

vii

commercial services for children, including entertainment or party services, gym or play facilities, photography
services, and talent or beauty competitions

viii

disability services for children

ix

education services for children

x

health services for children

xi

justice and detention services for children, including immigration detention facilities where children are regularly
detained

xii

transport services for children, including school crossing services

xiii

other work or roles that involve contact with children that is a usual part of, and more than incidental to, the work
or roles.

b

require WWCCs for adults residing in the home of authorised carers of children

c

remove all other remaining categories of work or roles.

13

State and territory governments, through COAG, or a relevant ministerial council, should agree on standard
definitions for each category of child-related work and amend their WWCC laws to incorporate those definitions.

Out of scope – requires
inter-jurisdictional agreement to proceed

State and territory governments should amend their WWCC laws to:

Partially aligned – ACT scheme, generally, has
more exemption categories. This may be more
appropriate as this scheme applies to vulnerable
people more broadly.

Exemptions
14

exempt:
a
i

children under 18 years of age, regardless of their employment status
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Recommendation
ii

employers and supervisors of children in a workplace, unless the work is child-related

iii

people who engage in child-related work for seven days or fewer in a calendar year, except in respect of overnight
excursions or stays

iv

people who engage in child-related work in the same capacity as the child

v

police officers, including members of the Australian Federal Police

vi

parents or guardians who volunteer for services or activities that are usually provided to their children, in respect
of that activity, except in respect of:
(a) overnight excursions or stays

Alignment with ACT scheme
Exemptions do not extend to (a) (i) children from
16 years, and applies exemptions for short-term
work (a)(iii) for 3 days or fewer in a 4 week
period.
In the ACT, exemptions for (1)(vi) parents or
guardians also apply to ‘close relatives’.
In the ACT, no prohibition (c) is placed on
individuals who have been denied registration
from relying on an exemption.

(b) providing services to children with disabilities, where the services involve close, personal contact with those
children
b

remove all other exemptions and exclusions

c

prohibit people who have been denied a WWCC, and subsequently not granted one, from relying on any
exemption.
State and territory government, through COAG, or a relevant ministerial council, should agree on standard
definitions for each exemption category and amend their WWCC laws to incorporate those definitions.

Out of scope – requires
inter-jurisdictional agreement

a

State and territory governments should amend their WWCC laws to incorporate a consistent and simplified list of
offences, including:
engaging in child-related work without holding, or having applied for, a WWCC

Partially aligned – ACT scheme makes it an
offence to (c) fail to disclose a charge, conviction
or

b

engaging a person in child-related work without them holding, or having applied for, a WWCC

c

providing false or misleading information in connection with a WWCC application

d

applicants and/or WWCC cardholders failing to notify screening agencies of relevant changes in circumstances

finding of guilt for a relevant offence. This does
not extend to a failure to disclose disciplinary or
misconduct information, or other information
that is considered at WWVP screening.

e

unauthorised disclosure of information gathered during the course of a WWCC.

15
Offences
16

Criminal history information
17
a

State and territory governments should amend their WWCC laws to include a standard definition of criminal
history, for WWCC purposes, comprised of:
convictions, whether or not spent

b

findings of guilt that did not result in a conviction being recorded

Partially aligned- ACT scheme does not
consider all offences to be relevant. A list of
‘relevant offences’ is provided in the WWVP
Act (s26).
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Recommendation
c

Alignment with ACT scheme

charges, regardless of status or outcome, including:
i

pending charges - that is, charges laid but not finalised

ii

charges disposed of by a court, or otherwise, other than by way of conviction (for example, withdrawn, set aside or
dismissed)

iii

charges that led to acquittals or convictions that were quashed or otherwise over-turned on appeal
for all offences, irrespective of whether or not they concern the person’s history as an adult or child and/or relate
to offences outside of Australia.

18

State and territory governments should amend their WWCC laws to require police services to provide screening
agencies with records that meet the definition of criminal history records for WWCC purposes and any other
available information relating to the circumstances of such offences.

Aligned – legislative amendments will give effect
to this from August 2016.

Disciplinary or misconduct information
19

State and territory governments should amend their WWCC laws to:
a

require that relevant disciplinary and/or misconduct information is checked for all WWCC applicants

b

include a standard definition of disciplinary and/or misconduct information that encompasses disciplinary action
and/or findings of misconduct where the conduct was against, or involved, a child, irrespective of whether this
information arises from reportable conduct schemes or other systems or bodies responsible for disciplinary or
misconduct proceedings

c

require the bodies responsible for the relevant disciplinary and/or misconduct information to notify their
respective screening agencies of relevant disciplinary and/or misconduct information that meets the definition.

Not aligned – ACT scheme enables, but does not
require, a request for ‘any information’
considered relevant. Professional disciplinary
proceeding is listed as an example of ‘any other

information’ but no definition

Response to records returned
20

State and territory governments should amend their WWCC laws to respond to records in the same way,
specifically that:

a

the absence of any relevant criminal history, disciplinary or misconduct information in an applicant's history leads
to an automatic grant of a WWCC

b

any conviction and/or pending charge in an applicant's criminal history for the following categories of offence
leads to an automatic WWCC refusal, provided the applicant was at least 18 years old at the time of the offence:
i

murder of a child

ii

manslaughter of a child

iii

indecent or sexual assault of a child

Partially aligned – ACT Risk assessment
guidelines allow WWCC registration in the
absence of relevant criminal history. With the
exception of spent driving offences all other
relevant criminal history triggers an assessment.
The ACT scheme does not have automatic or
mandatory disqualification for certain offences.
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Recommendation

c
21

iv

child pornography-related offences

v

incest where the victim was a child

vi

abduction or kidnapping of a child

vii

animal-related sexual offences
all other relevant criminal, disciplinary or misconduct information should trigger an assessment of the person's
suitability for a WWCC (consistent with the risk assessment factors set out below).
State and territory governments should amend their WWCC laws to specify that relevant criminal records for the
purposes of recommendation 20(c) include but are not limited to the following:

a

juvenile records and/or non-conviction charges for the offence categories specified in recommendation 20(b)

b

sexual offences, regardless of whether the victim was a child and including offences not already covered in
recommendation 20(b)

c

violent offences, including assaults, arson and other fire-related offences, regardless of whether the victim was a
child and including offences not already covered in recommendation 20(b)

d

child welfare offences

e

offences involving cruelty to animals

f

drug offences.

22

Alignment with ACT scheme

The Commonwealth Government, through COAG, or relevant ministerial council, should take a lead role in
identifying the specific criminal offences that fall within the categories specified in recommendations 20(b) and 21.

Aligned – noting that the ACT scheme does not
explicitly state that (a) juvenile records and (c)
arson offences are considered. Clarifying this in
the legislation may support affected parties’
understanding of what criminal records are
considered.

Out of scope – requires
inter-jurisdictional agreement to progress

Assessing risk
23

State and territory governments should amend their WWCC laws to specify that the criteria for assessing risks to
children include:
a

the nature, gravity and circumstances of the offence and/or misconduct, and how this is relevant to children or
child-related work

b

the length of time that has passed since the offence and/or misconduct occurred

c

the age of the child

d

the age difference between the person and the child

e

the person's criminal and/or disciplinary history, including whether there is a pattern of concerning conduct

Partially aligned – ACT scheme requires that the
recommended criteria are considered when
assessing relevant offence history.
There is no requirement set out in the WWVP
Act that these criteria be applied to a
consideration of disciplinary or misconduct
history.
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Recommendation
f
24

Alignment with ACT scheme

all other relevant circumstances in respect of their history and the impact on their suitability to be engaged in
child-related work.
State and territory governments should amend their WWCC laws to expressly provide that, in weighing up the risk
assessment criteria, the paramount consideration must always be the best interests of children, having regard to
their safety and protection.

Not aligned – ACT scheme has no overarching
consideration set out in the WWVP Act or risk
assessment guidelines.

Eligibility to work while an application is assessed
25

State and territory governments should amend their WWCC laws to permit WWCC applicants to begin childrelated work before the outcome of their application is determined, provided the safeguards listed below are
introduced.
Applicants:
a

applicants must submit a WWCC application to the appropriate screening agency before beginning child-related
work and not withdraw the application while engaging in child-related work

b

applicants must provide a WWCC application receipt to their employers before beginning child-related work
Other safeguards:

c

employers must cite application receipts, record application numbers and verify applications with the relevant
screening agency

d

there must be capacity to impose interim bars on applicants where records are identified that may indicate a risk
and require further assessment.

Partially aligned – ACT scheme allows eligible
applicants to engage in child-related work if the
employer is named on their application and
agrees to supervise the applicant at all times.
The WWVP Act does not stipulate that a receipt
must be provided, but does require that an
employer only engage registered persons, or
eligible applicant who are supervised, in childrelated work.
The WWVP Act does not make provision for the
setting of interim bars on applicants.

26

State and territory governments that do not have an online WWCC processing system should establish one.

Out of scope – operational matter

27

State and territory governments should process WWCC applications within five working days, and no longer than
21 working days for more complex cases.

Out of scope – operational matter

Clearance types
28

All state and territory governments should amend their WWCC laws to specify that:
a

WWCC decisions are based on the circumstances of the individual and are detached from the employer the person
is seeking to work for, or the role or organisation the person is seeking to work in

b

the outcome of a WWCC is either that a clearance is issued or it is not; there should be no conditional or different
types of clearances

c

volunteers and employees are issued with the same type of clearance.

Not aligned – ACT scheme supports conditional
and
role-based registration for certain individuals
following a risk assessment.

Appeals
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Recommendation

Alignment with ACT scheme

29

Partially aligned – ACT scheme allows appeal to
the ACT Civil and Administrative Tribunal, but
sets no exemption for certain disqualifying
offences.

All state and territory government should ensure that any person the subject of an adverse WWCC decision can
appeal to a body independent of the WWCC screening agency, but within the same jurisdictions, for a review of
the decision, except persons who have been convicted of one of the following categories of offences:
• murder of a child
• indecent or sexual assault of a child, including incest where the victim was a child
• child pornography-related offences
AND
a

received a sentence of full time custody for the conviction, such persons being permanently excluded from an
appeal
OR

b

by virtue of that conviction, the person is subject to an order that imposes any control on the person's conduct or
movement, or excludes the person from working with children, such persons being excluded from an appeal for
the duration of that order.
Notwithstanding the above, any person may bring an appeal in which they allege that offences have been
mistakenly recorded as applying to that person.

Portability
30

Subject to the implementation of the standards set out in this report, all state and territory governments should
amend their WWCC laws to enable WWCCs from other jurisdictions to be recognised and accepted.

Out of scope – requires
inter-jurisdictional agreement to progress.

Duration and continuous monitoring
31

Subject to the commencement of continuous monitoring of national criminal history records, state and territory
governments should amend their WWCC laws to specify that:
a

WWCCs are valid for five years

b

employers and WWCC cardholders engaged in child-related work must inform the screening agency when a person
commences or ceases being engaged in specific child-related work

c

screening agencies are required to notify a person's employer of any change in the person's WWCC status.

Partially aligned – ACT scheme registration
period is 3 years and there is no legal obligation
for employers or WWCC cardholders to advise
when work commences or ceases.

Monitoring compliance
32

All state and territory governments should grant screening agencies, or another suitable regulatory body, the
statutory power to monitor compliance with WWCC laws.

Aligned – function of the Fair Trading
(Australian Consumer Law) Act 1992

33

All state and territory governments should ensure their WWCC laws include powers to compel the production of
relevant information for the purposes of compliance monitoring.

Aligned – function of the Fair Trading
(Australian Consumer Law) Act 1992
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Alignment with ACT scheme

Governance
34

The Commonwealth, state and territory governments should:
a

through COAG, or a relevant ministerial council, adopt the standards and set a timeframe within which all
jurisdictions must report back to COAG, or a relevant ministerial council, on implementation

b

establish a process whereby changes to the standards or to state and territory schemes need to be agreed to by
COAG, or a relevant ministerial council, and must be adopted across all jurisdictions.

Out of scope – requires
inter-jurisdictional agreement to progress

35

The Commonwealth, state and territory governments should provide an annual report to COAG, or a relevant
ministerial council, for three years following the publication of this report, to be tabled in the parliaments of all
nine jurisdictions, detailing their progress in implementing the recommendations in this report and achieving a
nationally consistent approach to WWCCs.

Not applicable to WWVP legislative review –
requires
inter-jurisdictional agreement to progress

36

COAG, or a relevant ministerial council, should ensure a review is made after three years of the publication of this
report, of the state and territory governments' progress in achieving consistency across the WWCC schemes, with
a view to assessing whether they have implemented the Royal Commission's recommendations.

Not applicable to WWVP legislative review –
requires
inter-jurisdictional agreement to progress
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