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Dear 

Freedom of information request: CSD 18/6 

I refer to your application under section 30 of the Freedom of Information Act 2016 

(the Act), received by the Community Services Directorate on 24 January 2018, in 

which you sought access to the following: 

'I now seek all documents created in the reporting, investigating and/or 

disciplinary action taken in relation to sexual harassment complaints made 

against any employee of the ACT Community Services Directorate. I seek these 

documents created within the period beginning January 1 2014 and ending 

January 11 2018'. 

I am an Information Officer appointed by the Director-General under section 18 of 

the FOi Act to deal with access applications made under Part 5 of the Act. The 

Directorate was required to provide a decision on your access application by 

22 February 2018, however, I have been advised by Ms Ross that you agreed to an 

extension of time to process this application until 8 March 2018. 

On 8 March 2018, you agreed to an additional time to process your request until 16 

March 2018. I note that you also agreed to revise the scope of your request to the 

investigation reports, attachments, and correspondence/briefs relating to the 

outcome of the decision. I apologise for the delay in processing your request, I have 

been advised that the Directorate is currently processing a high volume of FOi 

requests, with many of these requests being extremely large and complex. 

Search for documents and material considered 

Searches were completed for relevant documents and I can inform you that the 

Directorate had received three complaints which were identified to fall within the 

scope of your request. To assist you I will refer to each of the complaints as 

Incident 1, Incident 2 and Incident 3. Two of these complaints were unsubstantiated. 

The third complaint investigated a number of allegations made against the individual 

and included one incident of inappropriate behaviour towards another staff member. 

The multiple allegations made against the respondent were substantiated and the 

individual's employment was terminated. I can advise that the matter related to a 
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breach under Section 9 of the Public Sector Management Act, (f) not harass a 

member of the public or another public employee, whether sexually or otherwise. 

I have included as Attachment A to this decision the Table of Contents for each 

incident, with the relevant documentation. The Table of Contents provides a 

description of each document which falls within the scope of your request and the 

access decision for each of those documents. 

Decision on access 

I have decided to grant access to some documents relevant to your request. I have 

decided to refuse access to a number of documents as I consider them either to 

contain information which is taken to be contrary to the public interest under 

Schedule 1, of the FOi Act or information that would, on balance, be contrary to the 

public interest to disclose under the test set out in section 17 of the Act. Where 

information has been determined to be contrary to the public interest to disclose, 

access has been granted to copies of the documents with deletions applied, where 

possible. 

My access decisions are detailed further in the following statement of reasons. 

Statement of reasons 

My reasons for deciding not to grant access to the identified information are as 

follows. 

Contrary to the public interest information under schedule 1 of the Act 

Schedule 1.3 - Information disclosure of which is prohibited under law 

Incident 3 contains information the disclosure of which is prohibited by law. The 

information pertains to a young person who has been involved in children's 

proceedings. Accordingly, the disclosure of information pertaining to this person is 

prohibited by two enactments. The first is the Children and Young People Act 2008 

(CYP Act}. Schedule 1.3(2) of the FOi Act prohibits protected information under 

section 844 of the CYP Act from being disclosed to a person to whom it does not 

relate. 

Section 712A of the Criminal Code 2002 makes it an offence to publish identifying 

information about children's proceedings and is taken to be contrary to the public 

interest to disclose under schedule 1.3(6} of the FOi Act. 

Information that would, on balance, be contrary to the public interest to disclose 

under the test set out in section 17 of the Act 

The FOi Act has a presumption in favour of disclosure. As an Information Officer I am 

required to decide, on balance, whether information is contrary to the public interest 

to disclose. It is my decision that each of the identified documents are entirely 

composed of, or contain information that I consider, on balance, to be contrary to 

the public interest to disclose under the test set out in section 17 of the FOi Act. 
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Factors favouring disclosure include the promotion of open discussion of public 

affairs and enhancing the government's accountability; and revealing the reason for a 

government decision and any background or contextual information that informed 

the decision. Information regarding incident 1 could also reveal that a public official 

has engaged in misconduct. These factors must be weighed against the factors 

favouring non-disclosure. 

Factors favouring nondisclosure include that disclosure of the information could 

reasonably be expected to: prejudice the protection of an individual's right to privacy 

or any other right under the Human Rights Act 2004; prejudice an agency's ability to 

obtain confidential information; and prejudice the management function of an 

agency or the conduct of industrial relations by an agency. 

The reports contain the personal information of the respondents and clients. This 

includes names, work areas, the actions of the individuals, as well personal accounts 

of events and personal opinions. Allegations that employees have breached the 

Public Sector Management Act 1994 are serious. I consider that it would be a 

significant intrusion into the privacy of the individuals concerned to disclose this 

information, particularly where it is likely that any information disclosed would be 

published more broadly. Further, it is likely that individuals mentioned in the reports 

would be identifiable to other people in the workplace even if their names were 

redacted. As such, disclosure could reasonably be expected to prejudice the 

protection of an individual's right to privacy under the Human Rights Act 2004 

{Schedule 2.2{a)(i)). Strong weight has been given to this factor. 

In addition, the disclosure of some information could prejudice the management 

function of an agency {Schedule 2.2{a)(xv)). The disclosure of the reports, which 

contain evidence given by other staff members, would adversely impact on the ability 

of the Directorate to conduct investigations into misconduct in the future. Staff 

involved in investigations could not be assured that their evidence would not be 

disseminated more widely than necessary. This would deter them from providing 

evidence in future investigations. This would be a substantial adverse effect on the 

management of personnel in that allegations of misconduct would not be able to be 

properly investigated. Strong weight has also been given to this factor. 

Information in the reports may also prejudice the Directorate's ability to obtain 

confidential information {Schedule 2.2(a)(xii)). The ACT Public Service policy 

"Resolving Workplace Issues: Misconduct and Investigations" states that managers, 

investigators and delegates must endeavour to maintain confidentiality throughout 

investigations. For the integrity of these investigations to be upheld, staff must be 

assured that any responses or evidence they provide will be treated in confidence 

except where it is necessary to divulge the information. Disclosure of the reports to 

the FOi applicant may constitute a breach of confidence, in that the individuals who 

provided information contained in the reports were not advised that any information 

given by them could be provided to a third party (and disseminated more broadly) 

under the FOi Act. Strong weight has been given to this factor. 
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Having applied the test outlined in section 17 of the FOi Act, I have decided that on 

balance the majority of the information should not be disclosed. The public interest 

in disclosing the information is outweighed by the harm that could result from 

disclosure in terms of the impact on people's privacy, and the Community Services 

Directorate's ability to obtain confidential information and conduct its management 

function. 

Online publishing - disclosure log 

Under section 28 of the Act, the Directorate maintains an on line record of access 

applications called a disclosure log. Your original access application and my decision 

released to you in response to your access application will be published in the 

Directorate disclosure log after three days and no later than 10 working days after 

the day of my decision. Your personal contact details will not be published. 

You may view the Directorate's disclosure log at 

http://www.communityservices.act.gov.au/ 

Ombudsman review 

My decision on your access request is a reviewable decision as identified in 

Schedule 3 of the Act. You have the right to seek Ombudsman review of this outcome 

under section 73 of the Act within 20 working days from the day that my decision is 

published in Directorate's disclosure log, or a longer period allowed by the 

Ombudsman. 

If you wish to request a review of my decision you may write to the Ombudsman at: 

The ACT Ombudsman 

GPO Box 442 

CAN BERRA ACT 2601 

Via email: ombudsman@ombudsman.gov.au 

ACT Civil and Administrative Tribunal (ACAT) review 

Under section 84 of the Act, if a decision is made under section 82(1} on an 

Ombudsman review, you may apply to the ACAT for review of the Ombudsman 

decision. 

Further information may be obtained from the ACAT at: 

ACT Civil and Administrative Tribunal 

Level 4, 1 Moore St 

GPO Box 370 

Canberra City ACT 2601 

Telephone: (02) 6207 1740 

http:ijwww.acat.act.gov.au/ 
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If you have any queries concerning the Directorate's processing of your request 
CSD-18/6, or would like further information, please contact the FOi processing officer 
Ms Kathy Ross on 6205 0244. 

Yours sincerely 

f!J�< 
Fiona Barbaro 
Information Officer 
Community Services Directorate 

( � March 2018 
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